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 STATEMENT oF THE_PRORLEN

A delineation of the boundarieg of privaey in American
-society can only arise after a balance isg struck between the
'_combeting needs of the indivldual to obtain privacy and the

_'needs of tne government to obtain information. This paper will

11ndividuql to heve privacy and the arguments concerning the

" necessity of collecflng information about the non-threatening

ffrigat of the government to know.
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-8 Privacy waiep
i ' hags been growing since 1890 with the
tort being the chier pmetn i '

individual’s
however, try to delineate

Overmment's need for loformation and
1's need rop brivacy, '

2. The statutory'Law;'as éurrehtly”interpreted'b
Court, doeg not stronglyﬁaffirm¢an;individuaI’
right. to privacy;-"Howe?er;*certaih Specified
dividualtg Privacy have been ruled.protected.
mcase-involving~théwamount °f ¢control the og
cutive branch) wily have over

. between- the &overnmenttg.
. vidualtsg Need for

i “Urrently awaiting_'
~ fora thae Supreme*Court; ' o '

¥ the Suprema
S unconditiona}
areas of gn in-
An Imporvtant -

A Individual tq act freely ang respon.
ply, to respond to hig envirconment Creatively, ang to relate
to other human beings are dependent Upon'the_eXistenoe of a
minimal byt irreducible evel of individual Privacy, The:
. Neceggity of Preserfing thege rights is the Individugl 14 strong-
‘est argumént for why hig Privecy should be brotected,
4, The gov

_ gather.informggion on
ening sctivit 28 of .its ity

intelligentiy
: nereasing amon
- to it

een delegataqg
and benefitgs

of bPrivacy will point

costs,
The-governmént-needs to
108 00tivities of 11 citizens in o
Personal ge b

- Thig &0vermmental
need ig tnsatlable ang a5 full consideration: of the implications
of not Testraining this nead Will militate for the reconelliation
the individual'a heed for Privacy ang the gov
now, - _

TP on the Ron~thrani
in e - . an-S- —S-O—--tﬁva:t it may o
eXereigé the '3



under the warrant procedures of the Fourth ﬂmendment.(p. 207, ;

:to bzc record while at the same tinme restricting other 5 accegs

T o

1%

I¥IY~POLICY RE comeNDAT I0Ng.

IWhereas the current governmental procedures for gather1ng

information on the non~threatening activi ties of its citizeng
changes the citizents gelf-conception and 1mpedes his acg-
tivities, 1t is pProposed that:

1. ﬁﬁﬂate Blll 1?91 shall be recalled from oommlttem_m

and pass d SlﬂOF it will llmit the number of mandatory requpstb

.1that FOVernmPnt can make upon tne individual for 1nf0rmation

and. further that a Data Qevimw Board be Pstablished to- hear

citizen comments concernlng the nature and extent of the ‘man-

datory reqmeats (pp. 18 193

2. A law shall e passed by Pongrpss which ghall
yathe Corm of standerd lzed “*esty

- aboligsh the use of psychological testingpby any federsl agency |

(pf 19).

3. 4 law ghall be bassed by Congress which shall

e e e Fe Tl eI eme e e mg—_—

enumerate thp ofocedures under which hom@ visits shall taka

place., (pp. 19- 20}

4., Administrative searches shall continue to take place

-

5. A law shall be passed by Congress which ghall

Brohitit the use of wir@taopln &, bugging or infiltration of

groups to gather information on the non~threatening activities

of 1te citizens {p. 20).

6. louse of Hepresentatives bill 9527 shall be recallad

from committee snd pagsed gince it gives the 1ndividual _aocess

to it.(pp, 20 -21)

: » - . . : |




Whereas the current governmental procedures for gathering
information on the threatening activities of jitg citizens
allow the government too much discretion in the initiation
of surveillance processes which are capable of destroying
required minimal level of individual privacy'necessary for
the existence of & democratic society (pp. 21-25), it is
proposed that: - . _ _

7. Congress sKull establish a Judicial Authorization ;
Board which shall only authorize federsl surveillance of
the indiﬁidual.iffihefgovernment-has proved to the boarad ’
that the individual hasg both the intent to commit and the
means to_commit a physical erimingl act. Thesge authorizationg
shall be limited in duration ang specific in intent ang
information“not introduced into g court of law within
& reasonable amount of time should be destroyed. {pp. 25-29.-g)
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V., DISCUSSION

Chapter I: THE LEGAL AKD MORAL ARGUMENTS WHICH WMILITATE FOR
o THE PHRESERVATION OF AN INDIVIDUALMS PRIVACY.

The Common Law _

The'deveIOpment Of afsingle'tort.concerning privacy
has heen emerging since th?fpublication'of thé-Warren“ahd
Brandéis articlé,'“Thé Bight.to Frivacy,” in 1890, The de-
gree to whiéh this tdrt.is:feddghizeﬁ 1s 11lustrsted by Justices
_ Fortés‘, Warien's and Ciark's referral fo 1£ in their dise
sentlng opinion in the Time vs. Hill case.

A distinet right of privacy is now -recognlzed, either
as a 'common law' right or by statute, in at least

35 states. 1TIts exsct scope varies in the respective
Jurisdictions., It 1is, sinply stated, the right to
‘be let alone; to live one'g life ag one chooges free
from agssault, intrusion or Invaslon execepnt as thay
cen be justified by the'clear'née%sTdf"Eommunity
Living under a government or law, '

Generally, « » «!":._ this tort is an extension of coOm~
- mon law's concern with the individual free will and personsl -
liberty., As . Pound comments, the COmmon law s, "...jea-
lous of all interference with individual freedom of action,
. physical, mental or economib."z As Blackstone states in a
discourse on the comﬁﬁh'léﬁ”right %5 freedomxof the press:

«...the will of individuals is still left . free:. the.
abiige only of that free will is the objeet of legal.

1

Time vs. Hill 385 U.5. 334 at 48b (1967).

2 .
Hoscoe Pound, The Spirit of the Common Law, p. 14




runishment., Neither ig any restreint hereby laid - gl
upon freedom of thought or %uiry, liberty of pri-
vate sentiment ig Stlll lelt
Specifically;fthefprivacy tort:is.the regult of the'apﬁli- éh
cation of four other previously established torts to the problem

—of privacy. According to PrOSbET, these torts concern:

1, Intrusion upon the Dlaintiff’s 9eoluslon or -

' solitude, or into hig: private affairs.

2. Public disclosure of embarrassing private facts
- about the plaintifr,

3.. Publicity which blaces the plaintiff in a false

Iy

"light in the public eye.
< Appropriation, for the defendant's advantage,
: of the plaintiff's name or likeness.<

The privacy toct has limited applicability to the pro—

'blems arising ouf of federal Intrusion inte an individual's
privacy since (1) it does ‘not concern itself with probvlems g-

fisiﬂg ocut of the accumulation of data givan freely by ?he

individual--uwith fscts Which have beaeme pﬁ%]ic and (2) B S AR

does not attampt to mediate the conflict between individual

and societal (governmental) needs, The extent of federsl in-
trusion into an individual‘s privacy (which will Dbe determined Ef

la Wr, ulauberman 8 oap@r) forces us to examine the aature of

the statutory law's concern with privacy, . Y

The Statutory Law - /R

CAny attempt to determine the extent to which an indi- 'H
vidual's privacy 1s protected in the statutory law must recog- Lﬂ
nize the existence of two schools of thought regarding the %ﬁ

1

_ st. George Tucker (ed.), Elackstone”sg Commentaties : _iié
~ Yolume IV, p., 152, ;
' 2

William L, gorosser, "Privacy," Harvard Law Review,
{august 1960), p. 389.




the correct method of reading-aﬁdfintérpreting the qpﬁStitu—
tional provisions, The tﬁonsdhools of thought.result_in_either
e strictly construed or s more flexibly construed:opiﬁidn in

© Judicial decigsions.

Tllustrative df-ﬁhe ?s%rict:cdnsfru¢tionisﬁ‘$:_approach
is this statement by Justibe'Blaék._ | |

One of ‘the most effective ways of . diluting or exs:
panding g constitutionally guaranteed. right is to
substitute for the crucisl word or.words of & cone
stltutional guarantee another word, more. or less
flexible and more or less restricted iniits meaning,

The denial of a 'right tolprivacyf as the result of using this
~&pproach is clearly evident from a reading of the remsinder of

Mr, Black's statement,

This fact is well illustrated by the use of the term
"right of privacy? as a2 comprehensive substitute for
the Fourth Amendment's guarantee against ®unreasonabdle

-~ .Seariches. and seizures;wf“%Tivaﬁy“fisva'broad;“abstrabt“””“””“

and ambiguocus concept which ean easily be ghrunken

in meaning but which can also, on the other havd,
easlly be interpreted as a constititional ban_against
many things other than searches and seizures.

Illustrative of the more flexible approach to consti-
~tutionsl interpretation is this opinion of the court in the
'  1910 Weems vs. U.S. case. |

Legislation, .both statutoey and constitutional is
enacted, it is true from an experience of evils,

but its general language should not, therefore, he
necessarily confined to the form that evil had there-
tofore taken., Time works changes, brings into_ exist-

1 .
Mr, Justice Bleck, Griswold vs. Connecticut 14 L Ed,
TR 510 et o (1965). T A

Ibid., at 5301.T"




ence new conditions and purposes. Therefore a prin- -
cipal to be vital must be capable of wider application
than the mischief which gave its birth. This is
peculiarly true of congtituiions, They are net ephe-
meral.ehactmentg,mdesigned to meet passing oceasions.
They are, to use the words of Chief Justice. Marshall
PFdeglgned to approach immortality as nearly as human
institutions can approach it." The future ic their
care and provigion for events of goed and bad tend-
encies of which no prophecy can be made. In the ap-
plicatiop-of_a congtitution, therefore, our conten-
plation ecannot be only of what hag been but of what
may be.. Under any other rule a constitution, would’
indeed be as easy of application as 1% would be de-

. Tlecient in efficacy and power, Tts general princi-
Plesg would have little value and be converted by
brecedent into impotent and lifeless formulas. Rights
declared in words might be lost in reality.l

Thé'affirmation of a 'right to privacy'! as a result of uge of

this approach is clearly evident in Justices Goldberg!, Warrents

5

and Brennan's ceneurring opinion.in.the Griswold g, Connecsiout

case, _
I agraé fully with the Court that, applying thesge

tests, the right of privacy ls a fundamental "pergonal®
right, "emanating from the totality of the congti-. .

tutional scheme under which we live, 2

Saort of a constitutional amendmentB, a strict congtrucf
tionist approach will preﬁent the formsl acknowle&gﬁent_of a |
TTTight to privécy} but fhis appfoéch doés allow.fbr the protéctf
.'_10n of various aspects of anﬁindividual's privacy when they afé”

derived from a reading of the first, thikrd, fourth, fifth, ue

1

Weemg vs. U.8. 217 U.S. 349 at 373 (1910).
2

- - Messrs. Justices Goldberg, Warren and Erennan, Criswold

. ¥s. Comnecticut 14 L Ed. 24 510 at 521 {(1965). .. S

' BAS.Mr,_Justioe.Blaak points out in Griswold vs. Con-
‘Recticut 14 L. Ed, .24 510 at 537 (1965), 1The Constitutionis
makers knew the need for change and provided for it. Amend-

‘mentg suggested by the people’s elected representatives can be
-Submitted to the people or their selected agents for ratification,®




seventh, ninth and fourteenth amendments.- So, while no court

has declared in a mJority opinion the existence of a statutory(wih?
whiech provides for an unconditional protection of the”indivi-
dual's right to privacy, the court has ruled that certain Spe-
- cified areas involving the indiﬁidual's privacy are protected

by the Bill of Elghts. These areas cannot be enfringed upon
without utilization of the Procedures laid out in the amend-

ments. The areas included are:

(1) privacy between married persons. ,Griswold Vs,

Conné&iont (1965}1held that this right existed as the result

of the penumbra created by the guarantoes of six amendments.
(2) privaoy of tho indiV1dual‘s menmbership in a non-

'Communist Droup Gibson va. Florlda Legislatlve Investigatioo

Committes 1963)2 held that this right existed because of the
first mnd Lourtoenth amendment guarantees of lree speeoh and
"asaoclgtion.

(3) privacy of the homo.from adminlstrativo searches.

Camera VS, wunioipal Court (196?)3 held that an administrative

'”'Searoh 19 a searoh end seizure which should be protected under
the warranf prooodures of the fourth amendment. However, Wyman
ve., James (1971% held that s home vigit by a soeclal worker.was
‘0ot to be regardsd ag a fourth-amenﬂmen£ search, (This is il-

lustrative of the Way this type of approaoh may“prodﬁoearulings

1
orlswold vs, Conné%lout 141 Ed 2d 510 (1965),

2
) - Gibson va. Florida Leglslative Investigatioﬁ Committee
372 U.s. 539 (1963) Lol e : o
3

Camars vs. Hunioipal Court 38?“U S 523 (1907)
b,“‘“"“"“

- Wyman vs, James 39 L.W. 4093,(1971}.




which have differing implicationSafOr-an‘individual's brivacy, )
(4) Privacy of the individual’s.phone‘converstations

from wiretapping. Batz vs, U;s;-(igé?)lholds that electronie

'détermination éhailubéiﬁ@de whenfthe Supreme Cburt hears the
pénding Smitﬁ—Plémondon_base.
A more. detailed examination of the Supreme Courttg rulings in

these areas ig found in the Appendix to this paper,

morail: bagig for the individual‘s_olaims to Privacy,

The Moral Riehts.. .

g ?fﬁiThé%ihéiﬁiduélgﬁiSQeﬁ%i%léditoia cerbaincamount. of “ypj
_Vacygcheoause Privacy 1is the-necessary*condition which enableg
the individual to:

Take Free and Besponsible Action.

Free ang responsible actions involveg consideration of

2Ll possibilities for aotion whether they be within socletally

[ —

1 .

Katz vs. U.8. 389 y.g. 347 (1967),

2

_ The individual belng examined here is a member of this

- twentietn century American demooratic-society,_ I -
20 '

Privacy i1s, unlegsg otherwige qualified in this_section,

"The quality or state or belng apart frommthe-QPmPaﬁY'Qr Obger-

VationJof:others.?ﬁ.%ebster's'Third\NeW"Intefnational_Dictiona;l,

P. 1804,




approved limits or not, The individusl must not be held re-

sponsible'for_conforming to thege limits until the action i

taken, As Pennock and Chapman state:

8

Thus, if the invaston of privacy will result
some coercive force to bezr, it tends to inte
free and responsible. ‘action, whiech according
ethical theories, is the Very essen

in bringing
rfere With
to: mo§t

ce of morality.

lhe jnﬁividual must be granted privacy,

oral and writtsn statements he maﬁes, whil@ he is con31dering

THIPOSSible actions up to the polnt that he actually tékes these

actions, It is only at the point when he takes these actions1

that soclety hag the right to observe ang Judge them,

_zaction iz to deény the right of the individual to take free and

_responsible aetions, a right which is fundamental to the worke

" ings of a democratic soclety, = -

Creatively Bespond to his Environment.

The indlvidual is sparked to creation by 1nteract1ng

" thoge monments when the indiviﬁual has withdtawn from that @rlm

'-Vironment—-mwhen he hag shut off the imputs of the env1ronment

’1in order to reach hzs own 1ndividual responge to it. The cre-

ative efforts are, "Disrupted distorted or frustrated even by

soilimited an intrusion as watchlng n2

This is especially so_

.oontrnl over any of the

" To deny. -
the Privacy necessary for consldering all Posslble courses of . -

:Witn nis env1ronment put the actual creative act oceurs during'

o Roland J, fennock and John w. Chapman,m?;ivacyzq_ﬁgmos
_Ji;g.pp. Xil -x111i, CoTmm T

‘Stanley I, Benn "Privacy,. Freedom and Respect for
rsong," In Prlvacv NOMOS XITI, p. 26 :




since the w&tching might also lead to the gocletal jug

ging or

the Individual:s Creative

one's efforts thereby discouraging

efforts to deviate from the socletally accepted r

esSponse to the
environment, Thig

disoouragement of.creativity could lead to

.2 stagnant anq aon-progressive  (in all fields of human endeavor,

1ﬁ'the'areas of both technological ang humanistic exploration)

soclety since:

Mogt of the great steps of" progress in almost any
field involve g certain amount of 1conoclasm. a

certaln deviance, g breaking with the current prin-
ciples,

eclude the societal eXercigse of judge-

ment onge the behavior occurs. ) Therefore, there must exist for
the status quo,

Bélate to Hig
‘and Trust,

Fallow Human Belngs with ﬁesbect, Love, friendshio,

Relationships of regpect, love, friendship and trugt

are built upon the individual's desire to Treveal portions of his

lnnermost thoughts, wlshes, and beliefs that ars not publicly

disclosable to all becauss unqualified adverse reaction to them

'may threaten the individual?

8 sejf-conceptipn. Bates notes that

DOr. Klein, testimony before the Senate Subcommltteer
o2 Administrative Practice'ahd“PrOCedure; April 19, 1967 in U.s.
'@th*Congress;“lst:SessiOn, Senate Committee on the Judiciary,

Io_Protect the EBight of frivecy-Hearings on 8. 928, p. 314,




mot ves,_feelings, and actionsl
o - which would'bé"humiliatihg oy damaging to have known,

+ the individual's disclosures

of his Private thoughté; is to destréy the basis for these're~
1afionships to exist, '

The Amount of Privacy ﬁequired,

T e

. Alan P, Bates, "Privacye--a Useful Concept?.. Social.




Chapter I1:' THE COVSRNMENTAL ARGUMENTS Wilch NILITATE FOR THE
COLLECTION OF INFOREATION OF ITS CITTZENS

The Necessitv to Colleet Tata
on_the Non-Lhredtening Activities or lts Citizens

Information must be collected cn the non—threatening
activ1tles of oitizens in order to allow for the intelligent
exercise of governmental pOWer. Intelligent exercise of govern—
mental power Tesults when there 1s sufficlent amounts of infor-
matlon known to enable (1) responsiVe, effective Planning and
(2) effielent, equitable administration of programs. Today)
the amount of information required by the govarnment for intel-
ligent exerolse of power has increased as its power nas increasged,
 American citizens are: demending more and more from their govern-
ment, Thig is particularly evident when one realizes that cit-

lzeng now expeot their. government to. play & significant role

in the achlevement of societal and econciic welfore.. A reading

of the justificationsg for each question on the cengus cannot

falil to impress one with the extent to which government is ex~

'-“peoted to and has decided to act In the gocisl and econocmic

1
spheres, Since the demands placed upon the govermment have

resulted in increased governmentsl responslbility and function
(thig is evidenced by the proliferation of exeoutive brdnoh

and 1ndependent regulatjnx agencies since the New Deal) Then

1t ig only reas onable to allow ‘the government to utilize new

methods  to gather information on the nonmthreatenina activities

1
- “Censug Bureau Memoranda, " article considered by the
Senate Subcommittee on Congtitutional: Rights, 1969 in U.S. 91gt
_Congress, ist Sesglon, Senate Committee on the Judiciary, To
' Secure Fersonal rrivacy-—-ﬂearipgs on.8. 1791, pp.. &60 468,




In 19?1,_with-the 19?O@eengussa¢thinghoffﬁhé past, eite

'Izehs;aﬁeﬁincneasingly QQéséidning*the-government‘s necessity
for and the méthdds_uséd to collect data on the threaé%ing act-
iﬁitiés ofrité.ciﬁiZens;' It'is therefore'heceésary to_examine
ﬁhe govermment's rationale for 1HVEstigating this type of écti-

vity. _ o ) - : L ) :

The Necessity to.Collect Data S
on the Threatening Activities orf Itg Citizeng

Tﬁe_government's need to collect date on the threaten-
ing activities is ‘imperative dueftouthe-increasing threat to
bersonal security and natignal.security_which 1s posed by or-
ganized crime and_éxtremist grbﬁpéa Vfﬁgg“ﬁﬂféét ig 80 acute
that_the_utilizatioa_of all effective methods to collect infor-
mation on these activities should be considered, Thus, the
Use of various forms of surveillance wnlch result in unpre-
cedented invasions of the individual’s privacy are justified

by the unprecedented degree of threat'to soclety,

Nlustrative of the govermment's Perception of the threat
1s Hr, Mitchell's statement that: |

‘Certainly in this perlod of intensive organized opie
activity, we cannot afford to shun armethod that is
both;ef{ectiva and compatible with constitutional
law....< . . DU T T T s

- 1£ﬂngféssibnal Qnafﬁéfiy Weekiy.ﬁepo?té7?9fF??éfpary

\/




:Illustrative of the'admihistration’

$ convietions econs

cerning the.utility_of'surveillanee,_1s.thaswszatement by Mr.

Rehnquist:

Surveillance, whether by examinat
- cords, obgervation of activit
”fplace-,uor-by~the~u8ﬁwof unde
- vitalibool of law enforcement.

lon of public ree
ies carried onh in public
_¥oover agents, is a .

i

Her the utility of wiretapping, Hr. Mitchell's statement in

In‘other words, on the average,
the messages (federal level)} int
incriminating evidence,2

approximatelyigo%'of
ercepted contained

However, lMr, Lewin observes that anvexamination of the 1970

i

rized wiretapsarev%%ls that not one

of these wiretaps was granted on the

statistics on the 183 Bifho

This examination ca

(

n only leave one to conjecture that either

1) wiretapping is not a ugeful tool for protecting national
security or (2) that the executive branch has wiretapped in

natiénal security cases without obtainingnéawarfant by utili-

zing the the emergency clauge

14 Title III of the Omnibus Crime
}4’ .

and Control Act,

1

Willlam H. Rehaquist in a speaech before the National
Conference of Law Aevie

ws, Williamsburg, Virginia, March 19,
1971, p. 8, . C :
2

John N, Mitchell in an address before the ?7th Annusal

- Conference of the International association of Chiefs of Folice,
Atlantic City, New Jersey, Gctober 5, 1970, »., 9.

- Nathan Lewin in a presentation to the F,B.I. Con-
ference, Princeton, New Jersey, October .29, 1971, . o

. P S Y Ll .

. Aeccording to Congress and. the Nation Volume IT, p.
327, Title III "Authorized any federal official .-designated by
the Attorney Gemeral or any state or local official designated
by the principal-prosécuting'attorney of his jusrisdiction, who
Who reascnably determined that an emergency situation exigteqd
relating to conspiratorial activities threatening the national
security or 1involving Organized crime, to conduct wire or oral
Intercepts without s warrant," This can take place for LR A1 .

. ) } Yoo F i . " A
Aing J"M‘.*;«c mﬁ.ngﬂ&imt&tﬁbimﬁpww Wils “i:;:mf't (B

wles

gounds of national security.3




Mr._Kenhedy has recently

1224/ 70

released Justice Depurment figures

which. state thdt g7 telephone W1retays and 16 hldden micro—

phones were instslled withowt court approvul in natlonal

securlty cuses in 1970.1

He alsp noted that the duration

of these wiretaps is, "Three +o nine times greater than the
duration of those authorlzed by court order in criminal

n2

cases, If one utilizes the flgures that the Justice De-
partment released to Senator Kennedy, it is evident that
“in. terms of the government‘s utlllzdtlon of w1retapp1ng
and bugglng the court procedures are almost as often not
utilized as they are, (180 court authorized versus 113
Justice Department suthorized wiretaps and bugg;g)_

L
Star, December 20 1971
E Ronqld Kessler

Lyle Deniston, "How duch Bavesdropping?" The Bvening

'"eretap Extent Dlsputed  The

Washlngton Post, ‘DéGember 19 1871y

3Lyle Deniston, o

cit.




This brings-one tﬁ the government'sg cocntention thgt
the néture'of the«thfeét to“society,militates for the.utili;
zation ofbsurveillande in national security cagesg without Ju-
dicial suthorization, The rationale Behiﬁd-this 1s that:

 The judieial process is 111 suited to regulation of
detailed ang continuing investigative activities or

law-enforceTent agencies, where frequently time is
of essenca,

Fresidential authorization should be substituted rop Judiecial
puthorization becaunse (1) the Fresident has need for the informa-
'ﬁidn-providéd by these lnvestigative activitieg

-+.the President has an obligation to collect, in
advance and on a continuing basisg, whatever infop-
mation is reasonable and hecessary for present and |

and dutifully to exercise his constitutionally im.

poseg responsibility to protect the national secur-
ity.- . - o . = T :

and (2) he will be able to render a declsion guickly utilizing
_ 'tﬂé-;fi£eri@mof:

Those reasonably suspected of having violated fed-

eral crime statutes ought to be the subject of sur-

velllance, if such survelillance appears reagonahly
_ designed to enable[theggEVerHMent_to apprehend them
- and bring them to trial, .

" The constitutionality of this aszsertion Will be tested before . i

the Supreme Court in either late 1971 or early 1872, {See the

- dlscussion of the U.8. ¥s, Smith case in the Appendix, )

1

o w1111am'H.mRehnquist"in 8 speech before the National
Conference of Law R views, Williamsburg, Virginia, March 19,
'19?1’ P. 18. . .

R

- John W, Mitchell in an address before . the Virginia
State Bap Agsociation, Roanoke, Virginia, June 11, 1971, p. 5.
| 3 |

Bahhgudst, &

sickbyy.pe 8,0,
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Chapter III: THE BALANCE WHICH MUST BE STRUCK BETWEEN THE
- INDIVIDUAL'S NEED TO BAVE-PRIVACY AND THE GOV-
ERNMENT'S NEED TC COLLECT waommmom

Restatement of the Conflicting Needs

The findingé of thls paper are: (1) that the moral 3f"
guments for why an_individual's pfivacy_must be protected are
flﬂstronger'than_the legal]arguménts for .this protection and (2)
':that the g@vernment’s néed to gather information at the ine. -
. creasing expense of certain agpects of .an 1nd1v1dual‘s privacy
- 1s the result of the increasing pressures put on 1t by its
wgitizens_e;hher;'throughutheir.1ncrea5éd?demands for it to fun-

ction as regulator of economic and soclal welfare or througb

'"their inbreased z;._g; g;-participation in criminal or sub-
'_versive activity. . An examination of the implications of the.

- government's methods for gathering information ‘should point

- flicting private and publlc needs.,

The Ndﬁ—threaténing Activities

The government argues_that’it must colleet data on the.
non-threatening activities of its citizens in order to intel-
_Q.};gently carry out the power which the citizsng have mandated
';to it. However, the question arigéQXWhether the citizeﬂ%x in~
'”tended to relinqulsh thelr rigots to 1nd1vidual privacg in tne
;ﬁrocess. Tt would seem that the 1ndividua1’v 1oss of privac
*has been the inadvertent product of the recent trend towards

”increased federal tower. a produot that was expected and accepted

the way to - the balance Whicn must be struck between the con% .

i
5
:
i
1
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byyfew of the citizans, Thus, no determiaation of this trend's
. cost~benefits to the 1ndividual in termg of hig lOSs-Qf privacy
was made. The necebsity to make this assessment 1g upon  usg

now,

The cosbs to the individual in berms of his privacy
 primarily result, at the federal level, from the government!'s

demands upon the individual to:/:i{1):F111 but innumerable- ‘gov-

- ernment forms under the threat that non-complience will result

_ :in‘governmeﬁta1 dﬁé;%pproval which;may carry with 1t criminal
enalties {(in the case of refuslng to answer the census) or
.the penalty of not receiving that for which one is applying
(in the cage of-any application at all if the clerk or the ig-
suing agé@y3chooses to'be_inflexiblé),f{zj submit to psycho-

logical testing with the refusal affe¢ting cne's chances at

- attaining or maihtaining a partiCUIar task, (3) submit to home

Vvisitation with the termination of welfare benefits a possi~-
© bility for refusal to participate in the process (see the dis-

Coussion of dymap vs. James in the Appendix), and (4) allow one

-..home to e inspeoted for purposesg of Pnlorcing mxnlcipal health,

fire and building regulations (see the discussion of Czmara vs.

Wunicipal Court om the Appendix),

The cogsts to Fhe indiv1duai'of thesamﬁrdgrams“arisé'
fdﬁﬁ:of the.fact thét theigoﬁéfﬁménﬁ in either a real or po~
tential jndging role, penetrates, with“the threat of actual
~OF tacit sanctlions, aspects ‘of an’ individu&l’s life whose Tev-

;clation to the general public would normally be tightly con-

o3}

/73
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froiiéd.by’the;irdividual ‘himself, Normally, an.individﬁél

_ would have the choice as to whether he would answer queSuions
bout his 8ﬂxual thoughts (ps;cho’ogical testing} or the num-
ber of bathroome in his home (originally on the 1970 census)

' or allow someone into hls home if a disagre@ment had just taken
'place (th@ home vigit by thp qocial worker) The choice as

o whether things such as the above would be revealed would
”'be dependeat upon the oontext of the situatdon and upon whether
the observer would be sympathetic tc the indivldual's cauge,
'When the indiv1dua1 is faoed Wlth governmental penetrations |
.?_1nt0 these aspects of his life, he has lost most of his abillty
to control the context in whzch these revelations take place
and all of his ability to determlﬂe wh$her the observer will

he sympathetic to his cause. In essence,_the govermment 1s
f.penetrating these aspects_of an 1nd1vidual‘s life in the une-

asked role of elther ﬁotential or real judge.

The govermment's judging of thé;individual'does'damage
J.to”him in terms of (1) changing the individual’s~Self-concepf

’ tion end (2) impedihg the individusl's free and responsibie

- and creative activity. The changing of the individualtls self

- conceptlon occurs because' tne standards for Judging one's

© performance may be depreciated by the realizatlon that these
~'are not the standards Which the government consid@rs 31gn1f1-
e ﬁﬁqr&d«ﬂ"\a. DS becgse -

cant.p Fhe gradual process of the individual's 1nte?gction_w}§h
.'his.éodiety has résulﬁed in‘fhe formulation of ﬁﬂeée sfandards

e . ¥
. Tor performance +4wd dhnis Si.c'aci\hi,\-. _?1‘@&&3&%0111@ be interupted

-_;f?ﬁ;._
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(‘;E:..M ~|.s§ b it G Lw"“éﬂ‘h.hdi. il onrrech )

by the sudden imp081tion of the gOVernmenralnstandards for per-
formance. The changing oP the 1ndividu31’s self conception
occurs because a’ feeliﬂg of powerlessn@ss may arise with the
loss of oontrol over the inexorable processes which produce
a ’reoord“ on. one's life. The changing of the individual's
swlf coaception occeurs because a f@eling of de»personalizatlon
nay arise with the manipulation of the facts of one'sg life !
fhrough the Collection and brbcessiné of the information which
will meke up this record. The impeding of the individual's
éctiﬁities'océurs because the individual knows that bhe govern-
ment may have seleotively recorded, out of context, certain
of his. activ1ties and that on the basis of - this selectivs re-
'cord, the govermment may at some unknown time utilize these
frozen feoér&s_df.ﬁﬁf’ffaéﬁivities in order to judge r. .
activities.in another period of -~ ', life. The individual
.Mthus experiehbessgnc5}taiﬁt§'as to whan_and fﬁr what purpose
the go#éfnment‘s informetion qn:}wigg activities will'be used.
‘Thisg may;fesult.in_the'impeding of one's aﬁtiohs with the for-
mulation of 2 mexim for,dne‘s activities which is: actléo.that
6he‘gfﬁbtivifies look gobdfih one's record, under all circum=

stances.

The high costs to privacy which the -individual must

bear.as-the_price_fpr the benefits whieh he_derives_from gov-

ernmental prbgrams“must'be_rédhced“éyen'1?"%ﬁ1§'redaetibﬁ-entails

the'secrifice of some of these behefits.' The following reco -

mendétions are therefore. siggested.

In order to minimize the degree to which an individual's

/95
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self conc§ptiQh is‘phanged, rgéomméﬁQatibns ohe_through foﬁr
should be adopted. |

(1) The gathering of information'by'utilizing question-
aires shall be undertaken folioWing the procedures énumerated
in Senate biil 1?91?.Wh¢reby.the request for personal iﬁforfl
mation for statistical purposes can only be mandatery ¥y, ,ag
a Tesult of a speéifidfﬁrovisiog\df the Constitution and a -
specific Act of CongresB"-and.if the .request is not g result i
of the ébove-it is to be consildered 'a voluntary request
and the individual shall be informed that he does not have to
comply with the request.l It is furfher recommended that Con-

gress shall create a Data Review Board which: ghall hear cit

lzens! cdﬁplaints concefningfthe effects of those provisions

SR

: o of . . . . : C
The = "L texths 1791, Mr. Ervin's blll, which was pro-
Posed in April of 1969 and sent back ‘to the Subcommittee on _
Constitutional Rights befors the end of that Congressional se- _
sslon is: "That it shall be unlawful for any officer or employee
of any executive branch or any executive agency of the Unlted
States-Governmeht,-or for any person acting or burporting to
act under his authority--- : ' '

' (1) to require or to attempt to require any individual
to disclose for statistical purposes any lnformation conecerning his

T

of s specific provision of the Constitution and a gpecific Ant of
Congress, in which cage the disclogure shall be mandstory and tha iE
Individual shall be informed under which consgitutional provision i
and which 4Act of Congress the digeclosure ig m atory; or -
(2} to request or attempt to request any person in the At

United States to disclose for statistical purposes any information 1
concerning his personsl or financial actlivities or thoge of any
member ofihis family, unless such hag been specifically author-
ized by Act of “Congress, in which case the individual shall be g
advlised that such dlsclosure is voluntary and that he is not lif
.compelled to comply with such request."
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~which are held to be mendatory and shall have tue pdwer_to
make recommenditions concerning their continued mandatory
exigtence o the appropriate Congressional committee. The
~determination of the composition of this committee ghall
be left to Congressional discretion,

(2) The use of psychological testing which utiligﬂg%
standardized test’forms-would seem 1o be the mos+ damaging
‘method of collecting information on the non-threatening

activities of qiﬁizeﬁs. - This method is 8t111 being used

if an individual has the gualifications for a partioularly
difficult takk, However, the accuracy of the variouns tests
has been much disputed so 1t would appear that little in
the way of'governmental‘efficienoy would be sacrificed if
these tests weré‘abolishedfuntii'Sﬁch a time when more
accurate tests are deﬁeloped; It i& therefore recommended
_ that.the'use of psychoiogieal“testing by any federal agency
shall be prohibited. This prohibition does not include the
use of the: personal interview”mefho& and'this.prohibition
shall be subject tb'periodie"Qng:essiqnal”review;' _
{3) The home visiggggon_is 8 tool utilizeéd mainly

in social work on the premisé that the governument should
kmow what is going on in ‘the homes into which it is pouring
money., Howéver, there have been notorious abuses of this
t00l i.e. the use of midnight reids by social workérs to
determine whether the ﬁoman'who is receiving 'sole-supporter!’
benefits ig in realiity sleeping with ‘her man'. (Wyman vs.
James was not suoh a casgse.) To ecurb these abuses it ig
recomumended that the home visit shall onily take place under
those'procedures which Congress shall

lsee'Alan'Fi“Wés%iﬂ‘srﬁiééﬁééiahféfuthis subject
in Privacy and Ereedom, pp,_133—;5z._,?. S o
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cenumerate in public law. -Atteﬁtion shall be particularly given
to the queéfion of the timing of these visgits i.e. the amount
of ‘notification which must-be-given.to the*visiteéi the fre—
quency of the home vigits and the hours during which the visit
will be permitted. The visitor's observations will probably
be restrained by the final recommendation in this section which
will allow the individual te have access to his file,

{4) Administrative-searches result in the.entraﬁce

d{dto cne's home of an unasked official. A Supreme Court case,

Camaras vs. Muricipal Court, ohallenged-the_goverﬁment's rightr
to conduct fhese administrative gsearches for the purposes of
enforcing health, fire and other'bﬁilding ooﬁés;i'The Supreme
Court-ruled that these . searches were to be covered by the fourth
\ amendment warrant process and that individual warrénts were to
be lssued upon khe individual's demand. It is recommended that
the‘reasénéblenéésﬁaf-thesa searches shall continué-to bewdééh

termined by the rulings of the judiciary.

In orﬁ@w fo minimlze the ind¢vjdud1's feellngs OP powarn

..,_4 Wy
) L.

leééﬁess and depersona¢1zation and té:prevéﬁt the 1mp@ding of

his activitieg which results from tﬂe knowleﬂge that a record

hés been compiled on him by.the government, it is feébmménded
ot : _ T o _

| | The.agéﬁcﬁ which holds tha_records resu;ping from thsa
compilation of the data on thernon-threatening activities.cit-
izens which has been obtalned from_?he abovg_p??cessgs (excluding
_psyphqlogigal testing and céftéiﬁiy:éxélﬁdihg.wiréfépping; bug-

ging and inflltration of organizations) shall, under the




' _ : 1
procedures specified in Housge of Bepresentatives bill G527 :

notify the individual of the exlstence of the record, not dis-
cloge the information in the record to any -person "or agency
without the permissiqn of the individual dr the notification
of the Individual if the disclosure is required by law, maintsin
a record of the names and-pdsitioqs of ‘the persons inspecting
the records and the purposes fpr thelr inspections, permit the
Individual to ingpect the record and-have coples made of it,
permit the individual to supplement ‘the records With docum@nts
or other information, and p@rmit the removal of erroneousg inw
_formation.' As further enumerated in H.&. 9527, a Federal
privacy Board (oomposition of which ehall be le;t up to the
Congress) snall be established which shall consider complaints
from indlviauals 1f the requirements of this propo al are not
being met by the agenoies and shall have the power tb issue

a final blﬂdlng order directing the ag@ncy to comply with. the
requiremenﬁs cof this proposzl.

With the balance between the government's needs for
information on the.non~threaténing activitles of its.citizens
and . the individual's needs for privacy having been hopefully
struck; the problem of achleving a balance when the government
needs 1nformat10n cn the threatening aﬂﬁéivitlps of its cltizens

can now be addressed

- The _Threatening Activities ...

The gbﬁéfﬁﬂent’argﬁééwﬁﬁat it mugt utilize 8ll effective

1 _ _
. H.R. 9527 was introduced by Mr. Koch during the ﬁirst‘
session of Congress this year howeve?, it was sefit back to the
House Committee on Guvernment Operations on June 30, 1971.
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methods which are not constitutionally prohibitedl ﬁqugather
information on the threatening activities of its cltizens in

order to.proteot.peronal.and national securlty. There is, withe e

J—

in this deménd, the assumption that if the government were not
restrained in its efforts, it would be able to gather encugh
information to protect soclety from these threats. As Senator
Ervin observes,

«».these are pfedioated on the theory that if gove
ernment officials can only acquire. sufficient in-

formation in advance on indiv%duals, then they can
predict and control behavior.5 . _

One-mgst-realizé,\howevgr, that_wgilg government might be able

to géin-éﬁbﬂgh in55£ﬁétiég éo ﬁré%é;% éééiety_from most of these
_ threaté,,it would never gain-énough Information to protect sb—
ciéty.from all threats‘ Thus,  one is'faged with three possible
respopses'when one reélizes that the govermeental need for infor-

mation can never be‘satisfied, They are:

{1) .fhat sincé oﬁé'oaﬁtne#er géther enough ihfqrmatioﬁ
ﬁp completely protect society from all the possible threats to
”"it, oﬁe shoﬁld ﬁbﬁlbother:féﬂgéther any information ét all., The
argunent agalinst this‘résponse would be that even ﬁhough one may
not be entireiy assured of thé continued existence of the

1 _ :

The Supreme Court rulings on the subject of whlch methods
of surveillance are unconstitutional have not resulted in the un-
conditional prohibltlon of any of them. . See the Appendix.

2 .

Sam Ervin, "The MOSt_Precious_Freedom,“-New-York_Times,

June 21, 1971, p. 29. Alan F. Westin has also polnted this out

. in his book, Privacy and Freedom,
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goclety--~government, the- societym——government'fulfills enbugh

useful. functions for_us_that-it 1s worth abgertain amount of

effort to preserve that society even if those efforts have the

posgibility of resulting in failure} the possibility is still

~ there that one'sg efforts might be successful and that then the in-

dividual will be able to take advantage of the:government's Con-

tinued services,

(2) That even though one can ﬁévér get enough informa-
 _'t1on, every effort should be made to get as much information as one
can, using all methods which are not_Specificélly forbidden by the

courts, because the continued exlstence of the soclety--~govern-

ment ls esgentisl to thé continﬁed existenée of the individusl's
' welfare.. The reéponse is to struggle unceasingly in the face of
deépair.. There 1é-nothing wrong with the heroic stance except

~~ﬁhatwthevzealous_drive to$preserve soclety through the’use'of o ﬁi'

all methods_(except thoge gpecifieally forbidden by Congress or the

Supreme Court) will in of itself result in the destruction of

: ~soclety, The fault lies with the means used to gather the ins ..

formation which is.supposed to proteet spcliety. If theme means
are destructiﬁe Qf the minimum amount of orivacy that an in-
dividusl needs in order to fréely and res?onsibly act, create
and relate t6 others in the soclety, then soclety is destroying
1tself by the means it is using in trying to protect itself. Tt
ls ugeful to recall BEdward Shils questioning of the value of

_¥c Carthyism .

Hag the tremendous disturbance and degredation which A
America has suffered fromits own zealots of secreoy -
and loyalty been worthwhile? Has the increment to
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our national security been great enough to justify
all the distraction and Injustice? Are the secrets
we have sought to guard so essential to our national
life that it has been worthwhile railsing so much
passlion, injuring so many persons and harming go many
institutions? Undoubtedly, the answer is: No,™

Pernaps Dewey! g conceptions of what a mean and what an end realiy
is should be'utilize@'télprevent this destruétion, Dewey states
that: _ L _

Meansg are meéans; they are Intermediate, middle terms.

To grasp thig fact is to have done with the ordinary

dualism of mesns and ends. The "end" 1s merely a

series of acts viewed at a remote state; and a mean

.18 merely the series viewed at an earlier one...The

"end™ is the last act thought of; the meags are the

gcts to be performed priocr to it in time,”
Thnrgfén%'the means whiéh is contradictory to the goalé which
soclety is trying to achieve is destructive of that goal, If
the means ?f_qf;“a_is not an iﬁtermediate.énd_for sooiety_to
achieve. then, society will never achieve (arrive at) 1ts final
end, SQdiety will not be presétved'by breventing the individual,
whose totality is thet soclety, from intefaotihg-because that
soclety!s life i1s a function of that interaction., The words
of Justice Brandeis should be remembered: "The grestest dangers
'tolliberty lurk in insidious encroschment by men of zeal, wellw-

e
posslible regponse to considerf that jg:’

1
Fdward &, Shils, The Torment of ZSecrecy, p. 221.

2 .
John Dewey, luman Nature and Conduct, p. 34.

Olmstead vs., Upited States 277 U.S. 438 at U479 (1928).

meaning, bub without understandihg,n3 There is only one more
|
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(3) -That since'one can never gather encugh information
to'cqmpletely protect society from all the possidble threats to
it, it will have to Tace this fact and be content with gathering
less information. Since trying-ﬁo gather 100 much inform—

atidn would result in the destruqﬁioﬁ of that minimal but
irreducible smount of privacy that each individual requires,
society must, as part of ifs being content with less inform-
ation;rrealize-that one of the constraints which must be
-applied to the process of information gathering is that it

cannot result in the destruction of that eritical amount

of privacy. The_governmant must therefore allow some regtraints

on its gatherihg dfzinfdrmafion on those individuals or groups

that are threatening the personsl or national security. The
proposal ot these restraintg does not deny the very real |
existence of these threats; 1t merely means that a careful
choiee'oflthe means for counteractiﬁg these threats must

be made in order to preserve the democratic nature of this ;
society. . - . i

At the present time, the Executive Branch is given
t00o much discretion in the initiation and utilization of
Surveillance meﬁhods. Under the'present l%%‘which governg
the uge of one type of surveillance, the wiretap, the Attorney
General is allowed a great deal of disgwetion in the initiation

of surveillance. Thisg discretion exists because in emnergency E
situations his evaluation does not have to be tested by the
judicial processes. As stated in P.L. 90-35 (The Omnibus |
Crime Control and Safe Stireets Aet): | '
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Title TIT authorized any federal offiedal designated
by the Attorney General or of -any state or local of-
ficlal degignated by the prinelpal prosecuting attor-
ney of his jurisdiction, who reagonably determined
that an emergency situstion existed relating to con-
spiratorial activities threatening the national se-
curity or involving organized crime, to conduct wire
or oral Interceptsa witholt a warrant, It requlired
such an off}cer to apply for s warrant within 48 hours
'thereafterw_ ' R -

' ﬁ?ét the present'time, no laws exist which regulate the use of

other methods of éufveillance df 1ndividuals and groups., The
government is contending in the pending Smith~§lamondon éase
before the Supreme Court that national security cases involvigg
the use of electronic sufvcillaHCe'should be exémptéd'by'the
fourth'amendméntfs_warrant procédﬁres. The government is agk-
ing for the power Lo determine whét.constitutes reagongble and
probable caunge for initiating survelllance. The undesirabie

ramifications of guch.a demand are enumerated in Justicesg

'Douglasi and. Brennan's separatefe@ﬁeﬁrriﬁg~bpiniaﬁ'1ngths;Katzwm“

Vs, U,S., (1967} case:

Neither the President nor the Attorney Genersl ig
& magistrate. In matters where they believe nation-
al securlty may be involvéd they are not detsbhed,
disinterested, and neutrsl as a court or magistrate
must be. Under the separation of powers created by
the Constiltution, the Exécutive Eranch is not sup-
posed to be neutral and disinterested, BRather it
should wvigorously investigate and prevent breaches
of natlonal seécurity and prosecute those who violate
the pertinent federal laws. The President and At-
torney General are properly interesstad varties, cast
in the role of adversary, in national security cases.
They may even be the intended victims of subversive
actlon. Since sples and saboteurs are as entitled
to the protection of the Fourth Amendment as suspected

1

Congress and the Nation Volume II, p._BQ?.




agssume both the position of adversary—and;proml
secubor and disinterested, neutral magistrate,l

_ In order to preéerve the meaning and the impartis-
1ity of the Fourth Amendment warrant process, while at +4he
same ik fulfilling the administration's demands for confi-
dentiality and rapiq decision, it is recommended that g
Judicial Authorization Board be established by an Act of

Congress,

This board shall be composed of nine members who
will be drawn from an increased pool of District Jjudges,
(The procedure by which these judges shall be selected for.
the_board'shall.be-analagous to the procedures involved
with an appoiﬁhentrtO'the'Supreme Court.) These judges shall
serve a term .of one year on the board after which time
they shall return to & regular district bench, -

The function of the board will be to make binding
_;gqqgﬁgndations upon,élgggqvernment agencies -goneerning
”ﬁheir'initiation of any process of surveillance of any in-—--
dividual, There'shéll be_no_instances of initiation of supr—s
veillance of aggroﬁp uniess_the'sarveillance of each indi-
vidual in that group has been separately authorized by the
board, 4 recommendation approving the initiation of surveil
lance shall only be made if the board determines that an
individual has both the intention to commit and the means

to commit a physical criminal act.

Examples of criminel acts which do not involve
physical crimes but are crimes merely in thought and speech
are found in the provisions of the -Smith Act, i owieeno.oo
v the;Military Selective Service Act of 1967_and the

Civil Rights Act of 1968. I would advocate the repeal

Eats ve. U.S. 389 U.5. 347 ab 587 (1967).
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of these provisions on the gfounds'that an individual should
~only be held legally responsible for the physical actions
he takes and not for his thoughts_or. gpoken or written
deliberations prellmlnary to those actions. To hold an
individual legally résponsible for the second category of
actions is to deny the individual his right to truly take
~free and responsible action. (see pps. 6-7.) If this
reqommendation ig vieWQd'by”thé:reader as being beyond the
seope of this paper, it is certainly not beyond the scope
of this paper to recommend that authorizationsifor the
initiation of surveillance shall not be granted to the
government if the individual to. be placed under surveillance
is suspected of only committing a crime in thought or spoken
or written word. The relevant provisions are:  In the Smith.
Act, Section 2 whioch malzesﬁt. a crime to"advocate, abet, ad-
vise or teach the duty, necessity, desirability or propriety
of overthrowing or destroying any Government in the U.S,
by force or violence"and in. Section 3 which makesfit a crime
to organize any“5001ety, group or assembly of persons who
teach, gdvocate or encourage such overthrow or destrudtion,
-~ +0¥-~%0-be a member of- sueh & group, knowlﬂg~ltSqu¥@0seS-"i~-
In the Military Selecfive Sefvicé Act of 1967, Section 12
which makes it a crime fer a conspiracy to "counsel, aid
and ebet" resistance to the draft.? In the Civil Rights
Act of 1968, the Riot Section, which makes it a crime’ for
a conspiracy to travel in interstate commerce with the intent

t0 incite rlots.3

These provisions probably arose out of the conception
that if the idea of treason or resistance to the draft or
riot ig not sllowed to be even talked about, then the likelihood
of someone contemplating and attempting these actions would
be minimal {The sociological literature on the subject

INatheniel L. Nathanson, "The Right of Association.®
In The Rights of Americans: What are they——-What should

they Be? p. 232.
“Ipid., p. 245.
3pid,, p. 245.
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of the strength of norms does'pro#i&e.soﬁe,backing for this
pelfifs the stronger the norm, .the more unconscious is its

acceptance and the lesgg amount of discussion will be PTOVOK&@

by it. ) At this point in American history, ! # ., the golu-
dysencanted - “the
tion ©to the problm ofigroups iﬂesxgﬁyﬁ%; Pl Luortoroy OTABOV-
achiding

ernmentlypdoes not lie in a legal Drohlbition on the discussion

of the subject hecause the'concept is too well planted in menfs
nminds. to éffectively makeﬂﬁhe'expressiom Qf it-iilegala - Further-
' more, the exigtence of these.laws gives the government & carte
 blanChe't01$athér information on b???héfaﬁtivitieé%bffmaﬂ? indi-
: ?ldﬂaléT sihoe an activity which aﬂthorizes:sﬂiﬁéillance_in.

response.to a.threat. toinational security (as is the case with

wiretapning under the emergeacy clause of Title ITT of the Omnibus

~ Crime dnd Control Act) need onlj be a voiczng of one's dioillU-

gion with. the governmenp.andmthp deslire to .get.rid of Nixon and
licover and Agnew. Justices, Douglas and Dlack have registered
1. ﬁi&as 7

strong disagreemant with thig' outlawnand trial on 1deds¢ Jugtice

_Black states in a separate concurring opinion in Glbson vs.

Floridae Legislative Investigation Committee (1963} that
i; P LT S FEE

By the Fist Amendment we have staked our security

on freedom to promote a multiplicity of ideas, to

agsolcate at will with kindred spirits, and §o defy
governmental intrusion into these precincts.

- Justice Douglas states that:

...we hesitate to conclude that Congrsss told the
Ixecutive to ferret out the ideological strays in

1
2 Gibson ve, Florids Legiﬂla*ive Irvesti?ation Commlttee
372 U.3. 539 at 952 (1963) - fo
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the maritime 1ndustry. “he words it vged-—="1%0
'safeguard...from sabotagé or other subversive
actg"———refer to actionsg, not ideas or beliefs,
Thus it -is rewvommended that the Judicisl Authorlzatlor Board
only authorize surveillance if the individual has both the
intention %o commit and the means to commit a physical
‘criminal act.

As far as the amount of proof that a governmental
- agency must give to the Judicial. Authorlzatlon Board of
the oorrelation of the 1nd1vidual's 1ntent to commit and
his possess ion of the meansg to commit a physical criminal
act, this shall be left up to board's standards of reason-
gablenegs., An example of the correlation would be an indi-
vidual's declaratlon of intent to bomb the Capitol and hlS
possession of T.N.T.
' Furthermore, thesé duthovizations shall be Iimited
in duration and gspecific in intent and information from these
authorizations not. 1ntroduced into a court of law w1th1n
| a reasonable amount of tlme should be destroyed

530 WS, 13 (ees),

i\.-f'*\‘

LA

Conevdar 1s. Sl




Concluding Statement : Ihe Palance whieh has_been Struck
S by the PoTiov Reoommendations

It hag ‘been found in the prnceeding Pages that the
govermment's needs to gather 1ﬂformation on the non-threatening
'and the“threﬁéning activities of its citizens serliously conflict’s.ﬁ

with the individual 'y needs to maintain a certain minimsl

c--but irreducible level of ‘privacy,’ The'policy'recommendations

. reflect the bdlance which hasg been struck between these cons

. “l ﬂ,\.. ﬁ&tﬂ'}b 1% ‘J:O "Q"t‘
fliecting needSv—moetwaenﬁgrantlng the individual the necessary

f:minimal level of privaoy while at the same time ailowing the
T_government to continue to gather the information it needs %o
function and survive. It ig felt that the costs to the govern-
"mant in terms of losz of efficiency (in the collection of infore
mation on the non-threatening activities of its citiz¢ns; end
in terms of logs of dlscretionary power (in tne coWIectzon of
.éo -information on the threatening activitles-of its citiVens)
are legsg than the benefits which soclety will derive from the

continued: existence of the individual's privacy.



Appendix: 4 SELECTIVE EXAMINATION o SUPREMRT COURT CASES
- WHICH Havg RULED SEECIFIC ASFECTS oF AN INDIVIDUAL'S
FRIVACY PROTECTED, o ' S B

) freface
Coafeliace

-'_This éppendix 1s written to illuétr&te’thehoonfltctrng
aﬁdfSOmétimésahaltingiprOCeés;by?whichﬁa.QErtainvépeoificcaspect
Ofﬁprivacy;will.be heid'to be protected by asBill 5f Rightsg

guarantee,

DiscuSSion of Cages

. An-eafly Supreme Court case which refers to the "private

affairs"‘of the citizen-is-lnterstate Commerce Commisgion va,

EEEEEQQ (1894), 1mnig case holds that there spe limits on the
scope of investigatory inquiry by a-Congressionally constituted
- regulating agency. an individual-mrgt testify Before tihe sgency
f the testimony sought 1g related to the matter nader invest- "
lgation and if the wlthess ig not excused by the law on Fome ' | i

Personal gound fromp doing what-the.commission requires., How-

ever, the commission cannot destroy certsin fundamentally'guaru p

anteed pergonal rights, : |

Neither branch of the legiglative department, still _ ¥
less any merely administrative body, egtablished by i
Congress, bosgesses or can be invested with 8 general i
power of making inguiry into the private affalrs of [ i
the citizen. _ S C B '

The_definitiongof"priVate afffairs is net i e spetled out, fE
Interstate Commerce Commission Vvs. Brimson 154 U, g, !

477 at 1855 TiEenes o | .“




B 74
Fa i

In the process of trying to clarify the ternm "liverty" in the
Fourteenth Amendment, Mever Vs, Nébraské.(i923) enumeratéé cer-
tain personal freedoms to which an individual is entitled.

Without doubt, it denotes not merely freedom from
bodily restraint but also the right of the indivi-
dual to contract, to engage in any of the common
cecupations of 1ife, to acguire useful knowledge,
te marry, establish a home and bring up children,
to worship God according to the dictates of his
-Own conscience, and generally to enjoy those privis
leges long recognized at common law as essential to
the orderly pursult of happiness by free men, :

driswéld v, Connecﬁicut (1965)_épecifies what one of those

personal freedoms is when 1t holds that a right of privacy -
exists for married persoms. This right, specified by Douglas in
the opinion of the court, is dérived from an analysis of the
Eill of Rights which

-+ SUggest that specific guarantees in the Bi1ll of

Rights have pepumbras, formed by gmanations from tE?f?WMW

coroeemguarantees that help give them-1life and substancg.

The guafanteés of the First (right of asséciation); Third (pro-
hibltlon againat quartering of gecldiers in any house in time
Of peace without the owner's consent), Fourth {right against
unresgonable gsearches and selzures), Fifth (right not %o bhe
found guilty as the result of self-incrimination and right not
to lose liberty without the due process of the law2), MNinth
(right of the people to retain those rights ﬁot enimerated in

the Comstitutiona). and Fourteenth (application of the due pro-

cess clause of the Fifth to the states) Amendments have the

7 _
Meyer vé, Nebraska 262 U.8, 390 at 399 (1923).
2 ' _
Eriswold.vs. Connecticut 14 L #d, 2d 510 at 540 (1965),




3 .

~ As Messrs. Justices Goldberg, Warren and Brennan state
in Griswold vs., Connecticut 14 L Ed. 2d 510 at 517 (1965}, “The
court stated many years ago that the Due Process Clause protects
those liberties that are 50 rooted in the traditions and con-

sciencérgf our people as to 'bhe ranked sg fundamental?® , ®

Mr, Justice Black objects to this flexible interpre-
tation of the Ninth dmendment: - "That Amendment wasg passed,
not to broaden the bowers of this Court or any other department
of ‘the“General'Governmeht,?nbut, as every student of history
knows, to assure the people that the Congtitution in all its
provisions was intended to limit the Federal.Government to the .
powers granted expressly or by necessary implication, If any
broad, unlimited power . to hold laws unconstitutional becauge
they offend what this Court concaives to be 'the collective
consclence .0f our people! iz vested in this Court by the Ninth
Amendment, the Pourteenth Amendment, or any other provision
of the Constitution, it was not glven by the Framers, but rather
has been bestowed on the Court by the Court.” "In Griswold Vs,
Conneetlout 14 L Rd 510 at 536 (1965)., . -
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penumbrau which create the right of marital privacy. However,
Justices Black and Stewart dissented from the courts. rather
flexible joining of six amendment's to create one limited right

to brivacy,

. - .. . - - -1\3“1\-(\
Two other cases besides the Griswold casgftry to determine

- the exteﬂt to which tﬂL individual‘s privacy is protected with

reference to the Pirst Amemdment are .Gibson va. “1or1da

LeglslatiVP Inv»stimation Comuittes (1963) and Time, Inccrp;ﬂhm\ 7\

g, James J. Hili (190?) In the fﬂrst case, it was ruled that

a non—Communist groun (NAACP} can guarantee to its members that
thetr memb@rship ligts Will not bhe revealwd ‘to a state invest-

igative committee. Justice Goldberg neld 1n the opinion of

the court that in light of the insufficient proof of comnection

. between the NAACP and Communist aotivities. the committeet's

demands-tO“see the membership 1ists violated the First and Four—
teenth Amendment rlghts of free speech and free associstion.

It shouid be noted that Justice black states in a geparate

'mfgqncurring opinion that all cltizens are pntitled to the First

Hmendment guarantee of free asvociation.

In my view, the congtitutional right of asssociation
includes the Privilege of -any person to associate
with Communists Oor anti-Communists, socislists or
anti-socialists, oer, for that matter, with people
of all kinds of beliefs, popular or unpopular,

_Mr Black goes on to afflrm the individual's right to privacy

as a nember of 8. group:

1

ibson va. Florida Investigation Committee_j?z U.s.
539 at 943 3 : E ' ' - o




0.1t {govermment) 1ig also precluded from probing the
intimacies of spiritual ang intellectiligl relationshipg
in the myriad number of sueh socleties and groups that
exlst in this country regardless of the legislative
burpose sought to be served, -
. aAkda
In the gecond case,'Time,Incorwégs. Jameg J. Hill, it was ruled

that the individual must sacrifice the privacy of certain of
his actiVities if they are:mattefs of public 1nterest and there
fore are éhﬁitléd to be'feported under the First Amendmenttg
éuarantees of freedom of the press, Thus, the court ruled that
a Néw Yorkxgtatute protecting'ﬁhe ihdividualis privacy nmust
glve way to the First Amendment,

The consﬁitutional protections fbr speech and press

Frecluded the application of the statute to redregs

falgse reports of matters of publio interest in the

absence of Proof that the defendant published the

report with knowledge of igs falsity or in reckless

disregard of the truth..a,

Cages whichfrise'ﬁaﬁm the Fburth Amendment's prohibi-

tions_against unreasonable seérches and selzures have resulted

in relevant rulings as regards the protection of the individy-

-al's privacy, In Camara vs, Muniolpel Court (1967), it was

T ruled that administrative gearches were allowed but*that the
Andividual was entitled to the protection of the Fourth Amend-
ment'ts warrant Procedures when this'searoh was conducted, Thug,
.innﬂrderyfor.thc*searchﬁto,take,placé*aafjﬁdgé;must determine

: Whgther orsnot,thatfpa;ticular‘searoh Is' reasonable. - The reason-

- 8bleness of the, search in this case was determined by weighing

——

: ' lGibs n vs, Florida Invegtigation Committee 372 U.S.
539 at 94 (1987, i . _
B oladvn L o , e
" e - Time, Incdr?ﬁvs. James J. Hill 385 U.,s. 374 at h56-457
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the pubdblic anﬂprivate ihterasts, In wigan Vs, James-(lQ?l}
however, it wasg ruled that the Visit .0f a soc1a1 Workep - to. the
n_ﬁome oF a Weifare recibi@nt Was & reasonable admihlstrauive
tool (as it wasg structured in “@w fork statutory law) and there-
fore wag not an unwarranfed invasion of personal privacy, Thus,
'_the home v131t » 88 contrasted to the municipal fire, health ang
L housing inspection. does not require the warrant process enu-
merated in the Fourth Amendment, Strong dissent on this denial
of the warrant process was expresqed by dustiO@S Marshall and
_Brennan: -
An unbroken line of cages holds that subject to a few _
narrowly drawn eXceptions, any seTrch without & warrant
is constitutionally unreasonable,
" and by Justice Douglas:
dh&tever the semantlecs, the central guestion 1ig whe-
ther the government by force of its largesse hes the
power to "buy up" rights guaranteed by . the Constity-
tion. BPut for the assertion of her congbtitutional .
right {the request for the Fourth Amendment's warrant
procedure before the social worker would enter her
home) Barbara Jameszin this case would have received
her:welfars ‘benefit,
“iIh-EQEEI vs. 0h10 (19683. it was rnled that the warrant proce-
'durP could be dispensed with if & policeman f2l% a search of
~an iﬂdlvidu 11 for a weapon was reasonable in light of his past

¢xperience and present p%rsonal ‘denger, Therefore, a revolver

'.Whioh_wasrdisce&ered as the resault of sush & sesreh wes held to

‘be _admissible eviienoe In the trial proceedings.j' Justice'DouglaS
. liﬁx@@g Ve. James 39 LW 4093 g 4095 (1971).

-2m, at 4090,

'Bﬂﬁgg vs. Ohio 367 U,S., 643 (19€1) held that the produat

“°f an unconstitutional search ig not admissible evidence in triasl
Proceedings,




disgented from thig opinion by -denying .

the reasonablenegsg of

the search_by'the policemen becauge in his judgsement the police-

d1ld not have brobable canse to undertake the search, In

Vale vs. Loulsisns (1970), it was ruled that the warrant pro-

.. cedires which govern therentrsnce of officials into one's hope

could not be dispensed with when A man was being arregted on

the basig of hisg speechb,;”f;.arrest on7speech does'not brovide

ite own exigent circumstances to justify a warrantless searech

.. of the arresteets house.“1 The question ag to Whether-electroﬁic

-survelllance mugt take place under the warrant Proecedures of

the Fourth Amendment has had a long and ag Yyet unresolved history

This histOry-begins With the Olmstead VS.-U;S$wéaSéaf&928) which

- ruled that a reading of the Fourth Amendment:as covering persons,

houses, papers and effects would breclude the application of

actual physiecal trespass had taken place, ‘Justice Brandaig strong~

1y dissented fromthis decision ss he affirmed the individual'sg

- right to be iet alone. This ruling was later overturnad by section

605 of the Federal Communications Act which forbade all wire-

- tapping., Section 605 1tsel§fwagu;£;33overturned by title IIT

©f the Cmaibus Crime and Control Ackt which has been discussed

at an earlier point in this paper. In Katz vs, U.s, (1967}, pro-

———

. tectlon of the individual's general right to privacy was stateq

£0 be left up to the individual state but the specifio invasion

Of the individnal:

R o

1

8 privacy through the use of electronic SUL—~

Vale vs. Louigians 399 U.S. 30 (1970).

-~ the warrant_prpcedures to phone-tapping {wiretapping) unlegg oo o o
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veillance was held Lo be regulated by the brovisionsg or the Pours

Amendment;régardless of Whether=:hfaiLLphysical:tréspass had

“““taken Place, '”Words of'thé Fourth-Amendment.should be constryed

in terms of protection of the person, not place, it The court

did not,whowever.rule.upon }

pending case before the Supreme :Court (as far as this weilter was
able_to'determine, the cage that will eventially be heard by the
Supreme Court will_combipehtheﬂtmopﬁistrict;cases:s-Uas;“vs.'
Smith and U,8. vs. Plamomdon)?ianiexamination of 1its Tindings

may therefore pe helpful., In January of this year, Justice
. Ferguson ruled in U.3. va. Smith that:

thils court ig fdrced to conclude that in wholly dow

megtic sibuations there ls no national security ex-a

emption from the warrant requirement or the Fourth

Arendment, . - - :

- Tubing - - Sitian

Jugtioe-?arguson@ﬁs.not to he pr@cgdentﬁsince_thalSnpreme Court
" has urdertaken to review 1t bt Wi g restatement of the govern-

.. ment's position ig very'MSQQQYP%Oéguhmks&w@mﬁwkm government'g

o
—

Ratz vs. U.3. 389 U.g. 347 (1567).
2
Ibid,, at 386,

E.S. vs. Smith 323 Federal Supplement 424 at 229 (19713,

)




posgition

.. .That the Fourth Amendmentprohibited only unreason-
able searches and seizures, Thus, the warrant Provie
sion 1s viewed as merely one possibles means of inguring
that the search is reasonable., With this basis the
government then asserts that: “Faced with such o ghate
of affairs, any President who takes seriongly hig-oath
to 'presexrve, prodect and defend that -Constitution®
will no doubt determine that it is not 'unreasonable!
to utilize electronic surveillance to gather intel-
ligence Information concerning those organizationsg
which are committed to the use of 1llegal methods to
bring about changes in our fTorm of Government and

whilch may be seeking tc foment violent digordarg, M

The;implicatiOHS'cf accepting the government's position are dig-
 _buése@ in the body of the paper on pages 25 through 30. One
sha&l@inotﬁéxpeétﬁthéﬁﬂwheﬂithe Suprgmebebﬁrﬁﬁdé@sﬁré&ohﬁxtgfﬂa

.dﬁaiéigﬁﬂconéefﬁiﬁgﬁﬁhié i§9uaﬁﬁﬁétﬁiﬁ%ifﬁlﬁﬁgfﬁilkﬂrééﬁltﬁiﬁw

  e$ﬁherﬁavél&arméfﬁmrmatianﬁorna_clgarﬁ&@ﬁﬂaﬁéof 2y iﬁ@iviﬁug11353

'g'enereél*;-*‘:f':df’iéffé‘l"}«‘_.irfﬁg?‘ft?‘t’é?'privacy-o One could safely guess, baged
on the legel precedent found in this appendix, that the _Supreme

'hTCouft'S ruling will be hedged.

Y . = : ¥
{%ﬁﬁiiﬁﬁwf “iﬁéﬁ@hj
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1971 (Depsrtment of Justice), Helprul.

Behnquist, William H., "Privacy, Surveillance and the Law."
Remarks before the National Conference of Lai Reviews
Williamsburg, Virginia March 19, 1971 {(Department of

Justice), Helprul,

. Behnguist, William H., Hemarks at a panel discussion on Privacy

and the Law in the 1970's at the American Bar Association
Convention London, England . - - . 1971 (Department of
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