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The Commisslion sn Federal Govermment Surveillance investigated
four aspects of the controversy over ithe boundaries of privacy in
Anerican society. The Commission sought to: identify the primary
federal agencles engaged in surveillance activity {Glauberman); de-
termine the scope of that activity (Vinson); consider the psycho-
Togical impact of surveillance upon individuals (Nenno); and balance
the needs of govermment for information with the needs of its citizens
for privacy (Green). Significantly, Commission members all agreed
that privacy is both a need and a right, implied in the First, Fourth,
Fifth and Sixth Amendments te ‘the Constitirtion.

. In a philosophical sense, a certain amount of privacy 1s neces-
sary to enable an Individual ts take free and respohsible action,
or privacy invasions, or the fear of privacy invaslons, are coercive
‘orces whlch do not conduce to the consideration of alternative
rourses of action, a consideration which is the egssence of morality
(Green, 6-7), Privacy also permits an individual to creatively re-
pond to the environment, whereas the presence of observers and the
pecter of observance tend to inhibit creative respomses (Nenno, 20).
oreover, the basic relationships of respect, love, friendship and
rust are dependent upon the selective disclosure of one's innermost

houghts, without which selectivity these relationships could not be
aintained (Green, 8-9),

Threats to privacy are broadly divisible into two types: inva-
lons of the physical life space; and invasions of the - conceptual

ife space (Nemno,!). The first incursion refers to such circum-
tances as crowded living conditions. Several studles have explored
he effects of crowding, but with unclear results. More information
8 desperately needed, and it 1s therefore suggested that the federal
overmment initiate a substantial research effort in this area

Nenno, iv). The second type of threat, incursions inte the intel-
ectual life space, is characterized by govermmental information
;Itthering by survelllance of individuals and groups of individuals.,

was with this latter type that Commission One was primarily con-
erned, ’

The federal government gathers information on both the threat-~
1ing and the non~threatening activities of its citizens. The ex-
Cutive agencies, especlially the Deparitments of Commerce; Labor; and
ealth, Education and Welfare are the major collectors of data on the
Onﬁthreatening activities of the American people (Glauberman, 6).
he government's need for Information has risen steadlly since the
1?3? decennlial census in 1790, but has risen more sharply since the
ost=-New Deal emphasis on government services. The recent develop-
- 0f the computer is also partially responsible for the steeper
Cline, because this technological advance has increased both the
rmment’'s abllity to store data and its appebtite for it (Freeman,

_fom?ission Three, reports a parallel finding for the private
~Lor ),
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- Government survelllance of the non-threatening activities of

. the populace is comprised of four major varletiss, Individuals may
“be required to: (1)} f£ill out questionnaires: (2) submit to psych-
_ological testing; (3) allow unannounced home visltations; or (4}
permlt inspections of their residences for the purpose of enforce=-
-ment of bullding codes, health laws, and the like (Green, 15).

The Bureau of the Census in the Department of Commerce has included
gome privacy-invading questions in its forms in the past, and has

a potentlal for increased surveillance in the future, due to the
-legal requlrement that citizens snswer questions posited by the
erman, 11}, The Bureau has a
-commendable record for maintalning the confidentiality of its own
material, but other federal agencies often subcontract with the
Census Bureau to conduct the other agenclies' surveys. The Bureau
processes the surveys for the requesting agency and transfers the
“information vlia computer tapes to that agency. Obviously, after
transfer, the Bureau can no longer guarantee non-disclosure of the
‘data (Glauberman, 12). This misuee of the Bureau seal, which im-
plicitly commands the divulgence of the requested information, could
be avolded If the Bureau were: (a) instructed by Congress to exclude
those questions not authorized by the Congress or the Constitution
in its decennial census; (b) required to clearly distinguish on the
surveys between questions to which responses are mandatory and
-questions to which answers are voluntary; and (¢} allowed %o report
conly aggregate data to octher federal agencies; and (d) enjoined

from conducting surveys for, or reporting information to, private
concerns {(Glauberman, 11-14; Green, 18-19). Provisions similar to
these are included in Senate Bill 1791, and the Commission strongly
urges the speedy passage of that proposed legislation. ‘

Govermment surveillance also takes thé Torms of psychological
‘testing, home visitations and home inspections, Psychological
‘testing is especially contentious because it attempts to probve be-
yond the level of conscicusness, and is thus an invasion of privacy
of the greatest magnitude, but its results are of questlonable
validity and marginal value for all but the most gsuper-sensitive
Jobs., It 1s not clear that psychological testing could not be of
some minimal value in choosing air traffic controllers, for example,
but certainly for the overwhelming majority of Jobs they should be
abolished, A valid psSychological test may be devised at some Ffuture
date but the present ones should not be used {Green, 19; also Wolf,
Commission Three)., Home visitation is an administrative tool which
¢tan be of some value %o social workers, but outrageous abuses of
these visits have occurred. It ls recommended, therefore, controls
over the timing of these visits, their frequency, and the amount of
Prior notification due the visitee should be written into law
{Green, 19-20; Nenno, 6). Home inspections for the enforcement

f federal laws have also been abused, but at issue here is not
Personal surveillance but bullding code compliance, It is suggested
that these administrative searches still be subject to the judicial
¥arrant process {(Green, 20).

© " House of Representatives Bill 9527 contains several additional
afeguards against govermmental surveillance of the non-threatening

lvities of its citizens which the Commission recommends be adop-
d. These safeguards include: notification of an individual by an

D
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agency which maintains a record on him of the exlstence of that
record; non-disclosure of the information in a dossier without the
onsent of the individual on whom 1% was compiled, or notification
‘of the individual if the disclosure is required by law; maintenance
~of a list of names and positions of persons iuspecting records and
‘the purposes of their inspections; inspection of dossiers by their
‘subjects, with the subjects given permission to make coples of their
files; addition of records or other information to the subjects'
'1les by the subjects; and the removal of erroneous information.

(4 small number of exceptions to these provisions, such as in the
“case. of mental patient, may have to be allowed, but the rule should
‘remain.) Finally, in order to ensure agency coumpliance with these
.regulations, a Federal Privacy Board should be established with
‘authority %to direct the agencies to comply with these provisions
and to hear complaints from citizens charging non~compliance, An
‘Anitial proposal for a separate Date Review Board could be incor-
porated into H,R, 9527, so that the mandate of the Federal Privacy
-Board would include citizen complaints of inclusion of unnecessary
questions in agency questionnaires {Green, 18),

.. The Departments of Justice and Defense are the chief collsctors
of information on the threatening activities of Americans. The
Federal Bureau of Investigation and, more recently, the Army, have
complled dossiers on millions of individuals and groups. Some of -
these files, such as Justice's Professional Check Passers File and
the Organized Crime Intelligence System, have caused little concern,
They should be improved: adults should not be classified with minors;
the criminal records of juvenile delinguents should be destroyed

Af the records remain clear for five years; and the data on persons.
charged with a crime but acquitted should be expunged; but criminal
survelllance was not the main concern of +the Commission (Vinson, _
36-37}. Rather, the Commisslon concentrated on domestic political
surveillance, and found it widespread and unjustified (Vinson, 28-
37). "The basic qurstion at issue is the power / of the Army, Justice
Department and Central Intelligence Agency_/ to monitor the activ-
ities of individuals when there-1s no vrabahle cause to believe

they have committed a crime (Glauberman, 28)." Of the three major
collectors of domestic political data, the Central Intelligence
Agency should be ordered to cease and desist its domestic operations:
the Federal Buresu of Investigation should be directed to return to
its.crime—fighting functlons; and the Army's intelligence activities
should be carefully clrcumscribed, '

' The original purpose for the authorization of the Army's polit-
lcal data collection activities was to help 1t quell civil distupr-
bances (Vinson, 4; Glauberman, 19). However, the operation has ex-
Panded by its own momentum to an organ which not only gathers data
on violence-prone organizations, but on such non-violent groups as
the Southern Christian Leadership Conference and the National As-
Sociation for the Advancement of Colored - People, as well, The Army
alsg reportedly has files devoted exclusively to descriptions of the
lawful political activities of civilians (Glauberman, (9),

- Political data coliectlon must be brought under control, Com=.
Dission One recommends that separate Boards of Overseers be established
¥ the Congress to watch over the Federal Bureau of Investigation,

Fhe Central Intelligence Agency, the Army, Navy and Alr Force. The
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Boards should have civilian majorities and their own inﬁestigative

task forces to help constrain illegal or unwarranted survelllance.
A second function of these Boards

: should be to guarantee the con-
tinued separatlon of intelligence and security clearance files,

Coriglnally a function of g proposed Joint Congressional Commitiee
“(Glauberman, iv), Besides managing the separation of intelligence
‘and clearance files; the distinction between adults and youthful
-offenders; the destruction of the records of Juveniles; and the
_erasure of the flles of acquitted persons, these Boards of Overseers
could serve a valuable educative function., The Commission dis-
covered that most Americans are either unaware of the existence aof
‘covert political intelligence gathering operations or unaware of
‘Ats scope (Vinson, 26). These Boards oould serpve the important

function of enlightening the people to the activities of their
‘government.,

-~ The principal governmental means of data collection on the ac-
‘tlvities which threaten the soclety are wiretapping and electronic
survelllance, or "bugging.” The Federal Communications Act of 19354
(47 U.8.0. 605) attempted to limit surveillance by prohibiting the
interception and divulgence of Intercepted communications without
the sender’s authorization, but the goverument interpreted the Act
to proscribe only interception and divulgence to private parties,
not mere interception for data gathering purposes (Glauberman, 31). }
Instead of eliminating wiretapping and electronic survelllance, 5
the Act as interpreted by the government only made it more secretive, .
The one control on government surveillance of thls nature is the ,
requirement that a judicial warrant must be obtained, but three i
factors have neutralized this safeguard: (1) "consensusl surveil-
lance,” in which one of two or more parties is aware that the inter-
—action is being ?BcpxiﬁdswhaS_hﬁaaﬂarbitrarilyﬁexcludedmfram.the“_w“mmfhﬁnq
T government s definition of surveillance; (2) retroactive warrants :
have been lssued after the fact of survelllance; and (3) in cases
of nationsal security, the govermment has interpreted the warrant
Pprovision as requiring that the President obtain a warrant from
- bls Attorney General-- or vice-versa-- rather than from a magistrate.
{Vinson, 23; Glaubermen, 37). The qualifications whilch the federal |
government has imposed on earlier legislation which limited the
“eXecutive branch's surveillance powers have effected a carte blanche i
‘involvement in widespread surveillance (Glauberman, 35-37). Because 1
. the executive branch has failed to faithfully abide by the spirit 5
of Congressional limitations, the Congress should establish a
~Judicial Authorization Board to.replace executive discretion and to f
*ggl% on govermmental requests for survelllance authority. (Green,
- -

03 Glauberman,. 39-40).
. The Judiclal Authorization Board should be created ¥n legisia- h
-Mon which specifically circumscribed the permissible circumstances
'Qf”Surveillance; the mandate of the Board would be %o enforce those
ircumscriptions, The Board should be glven a defimition of privacy }
38ainst which to measure govermmental information needs, for without ?
UCh a definition the crestion of a Judiclal Board only accomplishes il
- transfer of discretlonary power from one locusite another. (Stevens, :
N-Commission Four, alsc cited the need for a Congressional defini- :
lon of privacy). The Authorization Board should not operate as an

ﬁversary proceéding; 1%t should be likened to & grand Jury, not a
Tial jury,
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n Board that an individual
it, ard the ability to commit, a phys-
is criterion of intention and ability would
not-replace the warrant

procecs~-- specific search warrants could stiil
be issued by lower courts-- but it

would supplement 1t so that all |
federal wirebtapping and electronic surveillance authorization would
\ As a part of the definiti

Trequire the government to cbtain
;'separate warrant for each lndividual to be surveyed; surveillance .
uration and specific in intent; ¥
Lo a court of law within a reasonable

nd a Board composed of
Green, 29}, In each ca
enatorial advise and oo

nine members, serving one year staggered terms

e, ‘the standard constitutional practice of
nsent should be employed.,

as recommended that restrictions _
vermment may employ to gather

. 0 freely and responsibly act,. .. ... I
et the:ﬁeeietyﬁiSMGestroying'1tsélf“by the means it is using to pro-
t 1tself. (Green, 23). In the words of Justlice Brandeis (Clmstead

United States, 277 v.5. 438 at 479, 1928): "one greatest dangers i
©liberty lurk in insidious encroachment by men of Zeal, well- |
aning, but without understanding. "

Commisgion One has argued for i
Increased understanding of the indi

vidual's need for privacy, which {&
¥ be protected if the soclety is to flourigsh, ' |




