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o "The right to privacy is, simply stated, the right to be-
“left alone; to live onse's life 28 one chooses, free from assault,
cintrusion or invasion except as they can be justified by the clear
‘needs of community living under = government of law.™ (Time Inc. v.
"Hill 385 U.S. 374 (1967)), The protection of a person's general
right to privacy is, like the protection of property and life, lef%
largely to the law of the individual states and the exercise of
state police power. The issye coufronting this commission was the
nature of the stateg? discharge of this responsibility with regard

“to laws concerning eavesdropoing and the regulstion of private
sexual activities of consenting adulis.

B Commission IT recognizes the meed of federal, state, and
local governments 4o conduct surveillance in order to safeguard the
lives and property of their citizens. A function of law is to
arbitrate conflicts of Just claims; and often the resolution of

uch clashes is determined by reference to a hierarchy of individual
rights, of which brivacy is one, but not necessarily, the most
fundamental right. Our concern isg not the right of gurveillance,
but the regulation of +that right. 1In Berger v. New York, a state
surveillance statute was found defective because of its imprecise
and discretionary‘provisions. However, the Supreme Court has per—
‘mitted eavesdropping under "specific conditions and circumstances;”
‘where probable cause wag demonstrated; snd where a warrant was obw
tained. The opinion of Nr, Justice Stewart in Katz v. 0.5.,389 U.3.
350 (1967) at 354, is illustrative of the essential reguirements
for reasonable surveillance and provides the framework for the
provisions of Title III of the Federal Omnibus Crime esé Conbtrol. and
SaTe B¥reets ACY.,” In broad terms, Title ITIT accomplishes two tasks:
first, it prohibite wiretapping and electronic eavesdropping by
brivate citizens; second, it establishes a judicially controlled
procedure whereby law enforcement officials might use wiretapping-
orelectronic eevesdropping in limited circumstances. At present,
eventeen states have statutes providing judicial supervision for
iInterception of oral and wire communications by law enforcement
officers. These statutes  must have provisions at lesst as string-—
ent as those of Title III, which establishes minimum standards for
the regulation of surveillance activity. The establishment of Ted-—
eral standavds for the conduct of police power in the realm of sur—
veillance recognizes the need for = degree of legal uniformity in
8 8ociety where the possibility of trensgression of individual
rights exists on several levels. A healthy federalism denpends upon
he avoidance of needless conflict between the state and federal
~e2al systems., Commission IT contends that the court-order system
Qf"regulating the conduct of law enforcement surveillance, estab~-
tished by Title ITI, is the best method of regulating the state and
federal structures for electronic surveillsnce, Although Title IIT
has several procedural shortcomings, the basic structure of ﬁhg
AW -gcconmpanted by further refinement of its operative provisions,
58 adequate, It is the gsentiment of Commissiorn II that an increm_
mental, procedural approach, operating within the parameters of the
exXisting legal structures, will be more politically feasible in
onfronting the issues of privacy still unresolved by Title IIT
than 8 structural remedy, requiring the erection of additional




federal agencies or boards,

o The substance of Title IIT must be exparded fo perform two
functions s first, it must eliminate those areas that allow state
slectronic surveillance to be more perwissive thanm Federal standards;
second;” the Tederal standards must be revised to restrict the power
of law enforcement agencies to the narrowest grounds consistent
with the reguirements for conducting surveillance on multiparty
activities over lang periods of time. Presently, certain provisions
of Title IIL allow state procedures for electronic surveillance to
be less restrictive than federal procedures. First, while the of~
fenses for which federal officials may conduct surveillance are
enumerated, the states may perform surveillance for any crime "dan~
gerous to life, limb, or property and punishable by imprisonment

for more than one year.” The boundaries of the offenses o desig-
nated are almost witiout 1imit and need to be circumscribed.

Second, the categories established by Title ITI for those empowered
to authorize surveillance ("a Jjudge of any court of general criminal
jurisdiction of a state who is authoriszed by a statute of that
state®) and those allowed to conduct surveillznce ("any investiga-—
tive or law enforcemsnt officer of the state or political sub-divi-
sion thereof") are ton broad and susceptible to abuse. Authoriza—
tion should be the prerosative only of state superior court judges.
11 surveillance should be done by a professional group of lew en—
forcement officers who have met additional regquirements for compet--
ence. in the techniques of surveillance and its ethical implications.
ird, Title IIT leaves "consent” surveillance unrezulated and thus
ven to state regulation., The Tederal government should define a
iforn standard for the legal scope of such surveillance.

iomr to protect against unnecessary intrusions of privacy on both
he federal and stzte levels. The shortcomings of Title III fall
nto three  general areas: pre-surveillance procedures, surveillance
rocedures, and post-surveillance procedures. First, with reggrd to
he provision for "emergency suthority® to intercept communications,
L-must he made explicit that requests for authorization should be
nitiated during the time that the surveillsnce equinment is being
8t-up and not at the time that actual surveillsnoce begins. The
eed for 48 hours to gain 2 court order should be scrutinized more
-08ely, with the object of shortening the pericd during which sur-
eillance can be conducted without authorization., Second, +the in-
erception of privileged communications, not covered in Title 1171,
hould be vnrohibited. Third, the present 30-day time limit for
urvelllance is too long. The duration of surveillance and the
ength of time any one intercept is allowed should be limited accordw—
O.%he specific purpose for which the surveillance is authorized,
inally, in the post-surveillance procedure, the area of standing
eeded $0 challenge the introduction of evidence secured by inter-
epted communications should be erpanded to include those indirect—
As.well as directly, implicated by the intercept.

L The states are the main vehicles by which electronic sur-
‘elllance is conducted. With the growing recognition of privacy

S a fundamental, and vet, increasingly endangered right, the need

O regulate wiretapping and eavesdropping and the need to establish
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minimun federal standards for 3his purpose become imperative, Title
II should remain as the princival Focus of those individuals inter-
sted in reducing the scope of law enforcement conducted electronic
“aurveillance., Having examined the nrotection afforded an indivi-
“dial's privacy by state laws remulating electronic surveillance, we
will mow peruse the efforis of the states to define the scope of

that privecy through laws reguleting the private sexual activity of
‘consenting adults, _

"The function of criminal law is to preserve public order
nid. decency, to protect the citizen from what is offensive or in-
urious, and to provide sufficient safeguards against exploitation
and corruntion of others...Homosexusl behavior between consenting
adults in private should no longer be a criwminal offense because of
he importance which scciety and the lew ought to give to individual-
freedom of choice 2nd zction in natters of private morality. Unless,
deliberate attempt is to be made by society, acting through- the :
pency of law, to equaste the sphere of crime with thet of sin, there
5t remaiun a realm of private worality and iwmorality which is not
the law's busginess, To sy this is not to condone or encourage pri-
vate iwmorality." This statement in the Wolfenden Report elucidates
the positionm of Commission IT on the issue of the regulation of pri-
vate sexual activities between consenting adults. Criminal law
mist distinguish public and vrivate morality and refrain From legis—
2%ing in the private snhere, (Private morality is defined as-that
behavior which does not affect the person or welfare of others, either
physically ox psycholosically, in that it oceurs in such s manner
or place that by ressonable congtruction would lead actors to believe
themselves beyond the kemw of the public eve or ear). The questions
that must be asked before turning nopular morality into criminal
law are: féirst, whethér a preectice whioh offends moral feeling is
harmful independent of its redsrcusgsions on the general moral codes
end second, whether the failure to translate an item of general mor—
8lity into criminal lesw will jeopardize the whole fabric of socliety
2 o i There must be maximum respect for individual liberty
consistent with the integrity of smociety. TFor an act to be crimin-
“it is not sufficient that it be generally intolefable or abomin-
ed; it must be dameging to the fabric of society. People will
not abandon morality because some privete sexusl practice which they
disdain is not punished by the law. The position thet howosexuzlity
18 en abominable vice not to be tolerated by society may itself lack
thqhstance of 2 moral conviction. he position may be a compound
of ‘prejudice (the contention that homosexuals are morally inferior
because they are effeminate), rationalization (adhering to the un-
Sfuppdorted fact that homosexuals are unable to perform jobs as com~
_.te@tly a5 heteromsexuals), and personal sversion (representing no
conviction, but merely hate rising from unacknowledged self~suspi-
lon), The enforcement of & consensus condeming homogexuality is
Wl.@ouﬁ:the principles of our democracy, for the belief that bre-
Mdices, rationelizations, and personsl aversions de not justify

restricting another's freedom, itself occupies a prominent place in
T Public morality.

It is the opinion of Commission II that the homosexual_is
only from the persvyective of Christiszn religiouvs doctrine

LMo re, .
T is snti-sexual as it ig anti-homosexual. If it ig ftrue that
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“homosexusality changes the social environment, we maintein that
-change in social constructions is not the sort of harm that society
‘is entitled to protecy itself against. The homosexusl is an intelw
~ligent, cadable, sensitive hummn bLeing whose sexual orientation
~does not impair his perfermance of social roles. Homosexusl active
sities are conducted in private. Solicitation by homosexusals is
“executed through coded gestures and phrases, generally iwnosing

‘no undesired inconvenience upon the pudblic. It is essential to
‘note that howosexual actions offensive to the public gensibility
can “be prosecuted under ofther laws regulating public activity, e.g.
~lewdness, assault, rape, indecent exposure, and loitering. The
conly components of the homosexval act not encownassed by other

“public offensg laws are those private in neture and these scts
should not be subject to criminal law.

o A legislator must not merely accept the existence of a
moral consensus, but must test the credentials of that consensus.
‘He must act on his understanding of what our shered morality re—
‘quires. o legislator can ignore the public's outrage. This will
~get the boundaries of what is politicelly feasible., But Teasibiliy
~must not be confused with justice, nor facts of political life with
“principles of political morality, It is in this gpi¥it that Com-
mission II h2s examnined the state laws regulating private gsexual
cactivity of consenting adults and found them deficient.

_ The homosexual varies in no meaningful way from the heter—
‘osexual. Being hovorsexual is tantamount to being left-handed. The
“incapacitating insecurities suffered by the homosexual sre trace—

-for sodomy laws.is-that the hemosexual —corrupts-and- injures. scciety,
~the sociological and psychological evidence affirms the opposite -
- society is the culprit and the homosexuzl the victim. First, sod-
comy statutes are very difficult to enforce. For every 20 convig-—
fions iun court, 60 williow homosexual acts occur. The enforcement
of the laws is thus arbitrarv and inefficient. The nature of the
-behavior regulated is of such & private nature that enforcement
“will undoubtedly reflect a hit or miss nosture. Criminal law is
‘inefficient as applied to adult consensual homosaxuality. Second,
~ homosexusl behavior is only s miisance, not a menasce to sccieby.
8%411, in many states® laws sofomy is included on the same level

with a host of offenses blatantly danserous to 1ife, liberty or
“Property such as murder, arson, kidnapping, rape and robbery.
Third, sodomy laws viclate the Due Process (lause of the Four—
teenth Amendment in two respects: first, clearness of intent;
.Second, reasonableness of relation to the ends which such regula-
tion seeks to achieve. Terminology such as "infemous criwme against
Nature” is vague, emotional, and lizble to subjective interpreta-—
‘Tion. Buch terminology hes no nlace in legal »rovisions. The
‘Philosophical evidence adduced above demonstrates that the promul--
#ated end of homosexual requlation, which is the protection of
~Public morality, is not a sufficiently compelling interest to ren-
Aer the state gaodomy laws o reasonable means boward that end. In
Order to overcome these deficiencies, Commission II recommends the
following chengmes in state lawss -
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~first, 21l soiowy statubes regulating the private, consensual
vior of persons sixtsen yezrs or older shall be renvaled.
wgecond, any personm, 21 or older, who engeges in private con-
sual sodomy with a youth of 15 verrs or younger shall be treated
the law 88 an oifender of public worality, despite the private
wre of the act. . ,
-third, all sexusl acts of & coercive nature, limiting the free
roige of the vietim's life, liberty, or property, shall come under
urview of the criminal law and be resolved by the appropriate
‘ons.-of that law, | - .
~fourth, consensual sodomy performed in a nature ¢irectly of-
fgive to the eyes or ears of the public, shall constitute public
diess and be justifiable cause for public action asainst the
nder..
=fifth, no law shall attempt to regulete homosexual solicito—
on, untess such behavior comes to the attention of the lsw “bht(’ough
suance of a public complaint ageinst breach of peace or invasion
dividual life, libverty, or prodety. Solicitation lows shall
pealed and public peace and order statutes made to assume whate-

burder such repeal may impoge.

sixth, no verson shall be discriminsted against in matters of
ywent on the basis of sexual orientation.

"The object of this essay is %o assert one very simple prin-
ey as entitled to govern sbsolutely the dealings of society
the individual in the way of comwpulsiom and control, whether
means used be physical force in the form of legal penalties, or
oral coercion of public opinion. That principle ig, that the !
end for which wenlind sre warranted, individually or collect-
fﬁin.interfering.wiﬁh—thefliberty~0£-actiOﬂw@f«&ny~of their - « s -
er; is self--protection. That the only purpose for which nower -
lghtfully be exercised over any member of & civilized comwunity,
st his will, is to prevent harm to others, " (On Liberty, J.S.
. The ohject of the work of thisg commission was to examine
ight of privacy in relsution to the stetest concern with the |
1llence of individual activities and with Buearding the public .
by, Mill's privcinle has been the guiding light to our cor-
- that in so far as individusl behavior does not encroach
the public interest or safety, it is recognized as private
rotected by the stete. It is the function of law to define
ealm of autwnomous jurisdiction of every individual. This
L5 a difficult one in the face of changing technology and
ng social values, But in all times and in all circumstances,
1ght to privacy is to be affirmed.




