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EASTERN DISTRICT OF VIRGINIA
ALEXANDRTA DIVISION l ) APR | 7 2006 -
d |
L. .- -

IN THE UNITED STATES DISTRICT CO IS'IHJE-TFLFE——E-—-'D

R 2

ROBERT PETERSON,

-

Plaintiff, .
V. CIVIL ACTION NO. 1:06cv9é
NATIONAL TELECOMMUNICATIONS
AND INFORMATION
ADMII\JISTRATION, et. al,

e e N e i e N e e

Defendants.

FINAL JUDGMENT

THIS MATTER is befcre the Court on Plaintifif Robert
Peters@n’s Motion for Prelimiﬁary Injunction. In its previousl
Memecrandum Opinion of April 17, 2006, the Court denied
Plaintiff’s Motion for Freliminary Injunction. Froh'the :}
foregoing, it hereby a

ORDERED that jUDGMENT.iS‘ENTERED in favor of Defendant
National Telecommunications and Information Administration
and against Plaintiff Robert Petefson.

The Clerk-is DIRECTED to ENTER JUDGMENT,pursuant to Federél

Rule of Civil Procedure 582, .

The Clerk Is directed to forward a copy of this Order to
Counsel.

Entered this l z day of April, 2006.

d Bruce Lee

ed States District Judge:

044“7”06

004
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IN THE UNITED STATES DISTRICT COUH ruﬂz [:
EASTERN DISTRICT OF VIRGINIZ l)

B APR | 7 2006 l ( ,

ALEXANDRIA DRIVISTION ]

L

ROBERT PETERSON, gg»ma ;W'*“=*
L [PV i4, ‘/hrml

Plaintiff,
v. CIVIL ACTION NQ. 1:06cv96
NATIONAL TELECOMMUNICATIONS
AND INFORMATION
ADMINISTRATION, at. al,

Defendants.

MEMORANDUM.OPINION

THIS‘MATTER is before the Court on Plaintiff Robert
Peterson’ Motlﬁn Ior Prellmln“rv InjunCtlnn Petexson
challenges the National Telecomaunicaltions and Information'
Administration’s (“NTIA”) decision to prohibit anonymous proxy..
registrations for websites registered on Ehe “.us” domain, owned
by the Department of Commarce (“DeC”) and administered by fhe o
NTIA. _The’issueé before the Court are: (1) whether the Courtld
should‘grant Plaintiff Robert Peterson’s Motion for a Preliminéry_
Injunction te enjoin the NTIA from requiring parties who contract -

A

for the use of domain names in “.us” to provide direct contact.’

- information for the domain name because such a reguirement

~viclates Plaintifi’s First Amendment right Lo anonymous speech;

(2) whether the NTIA violated the Administrative Procedure Act by
failing to provide puklic notice and comment befers implementing
a rule requiring parties who contract for the use of domain nanes

in “.us” to provide direct contact information for the domain .

e
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name; and (3) whether Mr. Reobert Peterson has standing to bring a

claim against NTIA.seeking to enjoin them from requiring him to
provide direct contact information for the domain name, where he
has not shown an injury in fact.

The Court denies Plaintiff’s Motion for = Preliminary
Injunction because (1) Plaintiifif will not suffer harm, the
government and public face extensive harm, and the contact ,;;

information requirement does not seek information zbout the

identity of speakers featured on the website nor does it regulate

content presented therein; (2) the Administrative Procedure Act’s

notice and comment requirements do not z2pply Lo governmental
action undertaken by contract; and (3) Plaintiff does not havef~
standing te bring 2 claim against NTIA seekiﬁg te enjoin them‘é'
from requiring him to provide direct contact information for the
domain name because he has not shewn an injury in fact. E
I. Béckground
The Internet is a world-wide'system of cénnected public énd

private computer networks organized by regicns known as domains.

W

ee. generally Island Online v. Network Solutions, Inc., 119 E.

(9]

[\
jaB

upp.- 289, 2%2 (E.D.N.Y 2000). The United States.operates af
toep-level domain (“TLD”), “.us,” administered by the Department
of Commerce (“DoC”) through the Naticnal Telecommunication and

Information Administration (“NTIA”). Originally restricted to: -
state and local government web sites, the DoC began éonsidering

-~

whether to open the ™.us” domain up te individual U.S. citizens’

2
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and businesses. Def.’s Opp’n at 4. After soliciting public
comments, the DoC published a statemsnt of work outlining the
.\\

raquirements for public participaticn on the “.us” domain.! Id.

at 5. The DoZ, through NTIAR, also contracted with Defendant

W, ’r

NeuStar, Inc. to manage the “.us” domain. The NeuStar contract
incorporated the reguirements of the statement of work. Id.

In Jahuary, 2005, NTIA discovered that registration
cocmpanies were,allowing-registrants'€C'register domains by prozy,
that is registered anonymously without providing contact
information: 23 requ1rad by the statement of work and the NeuStar
contract. NTIA consequently instfucted NeuStar to prevent its:

registrars from offering proxy (anonymous) registration after

February 16, 2003%, and bring existing registraltions in compliaﬁge

ot

ne later than January 26, 2006. Id. at 7.° Plaintiff régistergd

his website, www.pcpcity.us, by proxy through GoDaddy.com,'which

enabled him_te avoid providing contact information as required:-by

the slatement of work and the NeuStar contract.?

1

! Among other regulations, the statement of work r@quﬁrbs"

the manager of the “.us” domain “tc maintain an accurate and up—
to-date database of contact infeormation for domain name
registrants similar to the ‘WHOIS’ datapases maintained by nthcr'
domains . . . ths database . . . [must] include ‘the name and
postal address for the domain holder’ and a contact telephone |
number for the technical manager of the website.” Def.’s Opp’n’
at 5.

® The registration by proxy service that Plaintiff
purchased from GeDaddy.com replaced Plaintiff’s personal contact
information with GoDaddy’s Proxv Service contact infeormetion in
the WHOTS and other datebases. Def’s Opp’'n at 8. -
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Pursunant to GoDaddy.com’s agreemant with NeuStar and
NeuStar’s contract with NITIA, GoDaddy.com will publish
Plaintiff’é contact information in the WHOIs:database unless
Plaintiff de-registers his website by January 26, 2006.
Plaintiff initiated this litigation, raquesting an emergency
teﬁporary restraining.ordcr (“TRO”) on January 25; 2006, to
enjoin NTIA and NeuStar from reguiring him to publicize his

centact information or de-register. Because the dszadline has .

that the Court issue“a‘preliminary injunction.
IX. Standard of Review
A preliminary injuncticn is “an extraordinary remedy
invelving the exercise of a very far-reaching power, which is to
be applied only in the limited circumstances which clearly démand

it.” Direx Israel, Ltd. v. Breakthrough Med. Corp., 952 F.2d =

802,81l (4th-Cir.-1992) (internal-citation-and-quetation

omitted) . In evaldating the. propriety of a2 preliminary
injunction, the Court must consider: (1) whether the plaintiffh
will suffer irreparable harm if the Court does not grant the-
injunctive relief; (2) the likelihood of harm to the defendant:if
the Court grants the injunctive relief; (3) the piaintiff’s
likelihood of success on the merits; and (4) the public interest.
Blackwgldez,Furniture Co. v. Beileg Mfg. Co., 550 F.2d 189, 195-

26 (4th Cir. 1977).
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IIT. BAnalysis
l. Preliminery Injuaction
The Court denies Plaintifif’s Motion for a Preliminary
Injunction beceuse plaintiff will not suffer irreparable harrmn,
the gevernment and pu.blic face extensive harm, Plaintiff will
probably not succeed on.the merits, and the public interest falls
on the side of the government rather than Plaintiff in thié case.

The Court finds that Plaintiff is not harmed by the contact

w©

informztion ;equirement because he dees rot anonvmecusly post oﬁ.
his website and the requirement does not restrict the content of
anonymous postings. Plaintiff argues that NTIA's contact
information requirement violates his First Amendment right to

remain ancnymous when engaging in protected speech. 5ee Pl.’'s:

Br. at 10; McIntyre v. Ohio Elections Comm’n, 514 U.S. 334, 344:

doos

(188S5) (recegnizing the First Amendment’s protection of.anonymify

and striking down an Ohio _campaign. law prohibiting the
distribution of anonymous pamphlets). Defendants argue that-
Plaintiff does not maintain his ancnymity on his webéite and
therefore is not harmed by‘the coﬁtact information requirement%
See Def.’s Br. at 12. Alternatively, Défendants argue that thef;

contract information requirement does not restrict the content:-

that may be posted on a website, does not prochibit the posting. of

anonymeons ccmmunications, and if it regulates speech at all it is

a content-neutral restrict on the time, place, and manner of

speach. Id. at 19.
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The Court finds that Plaintiff would not suffer any injury
from the centact information reguirement because he has already
made such information readily available on his website.
Plaintiff explicitly posts his full name, city of residence,
merbership in the Illinois Bar Association, filings in this

lawsuit, and other identifyving information on his website. Id.

'

at 12. Plaintiff’s street address is easily available from this
information. By making so much personal information so eaéilyf
available to members of the publié, the Court £finds that |
Plaintiff will not suffer any injury by complying with the NTIA"s

contact information requirement.

Eyran—3
V-2 —%

)

th

3

laineiff has not waived his right te anonymity, ithe
contact information reguirement does not restrict the content
that may be posted on a website, does not prohibit anonymous

submissions, and is, at most, a content-neutral restriction on

the time, place or manner of speech. Ward v. Rock Against .-

Racism, 491 U.S. 781, 791 (1989) (explaining that “[t]lhe
principle inguiry in determining content neutrality, in spéechE;
cascs generally, . and in time, place and manner cases in
particular is whether the government has adopted a regulation of

speech because of disagreement with the message it conveys”). ‘As -

n
)

a blankel requirement of all registrants of the “.us” domain nane
regarcdless of content, the contact information raquirement is
valid if: (1) it is narrowly tellored to serve (2) a significant

governmental interests and (3) leaves open ample alternatives for

&
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communicatien. Ward, 491 U.S. at 789. Thé contact information
requirement easily satisfies this test because: (1) the contact
information requirement seeks the minimum information necessary
to directly and rapidly contact the domain holder - it does not

ask for residential information or seek any information about the

[\

authors of the content of website; (2) the government has
significant interests in preventing fraud and other on-line-
crime, protecting and policing copyright and trademark
infringement, avoiding technical mishaps on the Internet, and

complying with treaties that require a databzse of registrants-of

the “.us” domain; and (3) Plaintiff is free to publish his

@o1l1

website on other domains which allow anonymity See Def ’g Br
at 21.
Plaintiff attempts to analcgize this situation te the

Supreme Court’s protection of anonymous pamphleteering. See, -

e.g., McIntvre, 514 U.S. at 357 (“Under our Constitution,

anonymous pamphleteering is not a pernicious, fraudulent
practice, but an honorable tradition of advocacy and dissent.r;
Anonymity is a shield from the tyranny of the majoritv.”).
Unlike the pamphleteering casés;\the contact information

requirement does not prevent anonymous advocacy and dissent, but

rather, like the permit cases, regulates the menner of the use.of

a public forum. See, e.g., Thomas v. Chicago Park District, 534
U.3. 316, 322 (2002) (upholding an ordinance that required a -

permit for any use of 2 public park for more than fifty people).

7
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As the Supreme Court explained in Thomas, “the object of the

permit system . . . 1s nok to exclude communication of a
particular content, but to . . . prevent uses that are dangerous,
unlawful, or impermissible . . . , and to assure financial

accountability for damage caused by the event.” Id. Like the.
permit system, the contact information regquirement serves
significant governmental interests, is narrowly tailored, and
leaves zmple room for alternative communicationé and therefore
the Court finds that it doas not violate Plaintiff’s First
Amendment right to anonymity.

The Court finds that the Defendants will be harmed by the

izsuance of a preliminary injunction because an injunrfion will’

fror2

harm the United States’s ability to abide by its treaties,

N s,

prevent. the government from pressrving the “.us” domain as a

(€]

space for U. citizens and companies, and would leave the

government and the public withoulk protection or easy redress

against technical problems, fraud, and trademark and copyright
infringement on web sites within the domain. The United States

is a party to treaties with several foreign governments in which

AN}

each country has égreed to maintain an “accurate, searchable
database of personal contact information for registrant” in each
respective country. Def.'é Br. at 13. A preliminafy injunction
would prevent the United States from complying with these

treaties. Furthermcre, without the ministerial contact

infermation, the United States could net determine whether
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registrants are Unitsd States citizens or corporations. As a
result, the Court finds that the issuance of a preliminary
injunction will significantly harm Defendants.

Plaintiff jis not likely to prevall on his First ZAmendment
argument bescause the contact infcrmation reguirement deoes not
restrict the content that may be posted on a website,'does‘not;i
prohibit ahonymous submissions, and is at most a content-neutral

restriction on the time, place or manner of speech. Whatever

I~

harm to Plaintiff is further mitigated by the substantial harm to
the Defendants if the preliminary injunction is granted.
Therefcre, the Court denies Plaintiff’s Motion for a Preliminary

Injunction because Plaintiff will nolt suffer irreparable harm,

the government and public face extensive harm, Plaintiff will
probably not succeed on the merits, and the public interest falls
on the slde of the government rather than Plaintiff in this case.

2. Administrative Preocadures Act

The Court finds that NTIA did not violate the Administrative
Procedure Act (“APA”) by failing to provide public notice and
cemment before acting pursuant to its contract with NeuStar and

the DoC statement of work to clarify the prohibition on anonymous

(93

registrations. 5 U.5.C. § 551, 553 (2000). The APA’S notice,::

comment, and rulemaking requirements do not apply to agency

action related to government contracts or benefits. Sze § U;S;C.
§ 333(a) (2) ("This section applies, . . . except to the extent

that there is involved a matter rzlating to zgency management or
personnel or to public property, loans, grants, benafits, or .

9
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contracts.”) (emphasis added). NTIA’s management of its contract

with NeuStar by prohibiting anonymous registrations therefore .

falls outside of the APA’s notice arnd ccmment requirements. Even.

if the decision to require contact information fzlls within the
APA’"3 notice and comment reguirements, NTIA satisfied Lhese

raquirements with the extensive public comment it soliciled over

the four years preceding its decision to expand the “.us” domain

to public consumers. See Def.’s Br. at.4 (detailing the rzquests

for and responses to public comments regarding the management ‘and
administration of the “.us” domain including the centact
information requircment). Therefore, the Court finds that NTIA

did not violate ithe APA because this contract with NeuStar is not

@o14

subject to the notice and comment provisions of thes APR, and even -

if it were, NTIA complied with the APA’s requirements when it
promulgated the rule in its statement of work.

3. Standing .

The Court denies Plaintiff’s Motion for Preliminary
Injunction because Plaintiff has not shown a potential injurylmn
fact and therefore does not have standing to‘bring a claim
against NTIA. Lujan,‘504 U.5. at 560-61. . The coenstitutional .
minimim of standing contains three elements. Id. First, the i
plaintiff must'have suffered an “injury in fact”--an invasionjgf
a legally protected interest which is (a) concrete and
particularized, Id.; see also Warth v. Seldin, 422 U;Sm 430, 508

(1375); Sierrs Club v. Morton, 40S U.3. 727, 740-741, n. 16, and

10
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(b} “actual or imminent, not ‘conjectural’ or ‘hypothetical, ”
Whitmere, supra, 493 0.S. at 155 (quoting Los Angeles v. Lyons,

461 U. 35, 102 (1%83)). Second, there must ke a causal

(€)]

connection between the injury and the conduct ¢omplained of-- the

injury has to be “fairly ... trace(able] to the challenged action
of the defendant, and not ... thle] result (cf] the independent
action of some third party not before the court.” Simon v.
Eastern Ky. Wellare Rights Organization, 426 U.S. 26, 41-42
(187€). Third, it must be “likely,” as opposed to merely
“speculative,” that the injury will be "redressed by a favorablé
decision.” Id., at 38, 43. |

Rere, Mr. Pelerson argues that he would be injured if NTIA

do1s

forces him to release his contact information bacaunse he has
First Amendment right to remain anonymous when engaging in
protected speech on his wepsite. (5ee P1.’s Br., at 10.) He

also argues that releasing such information is per se harm

because it involves the loss of his First Amendment Frcedom and
would chill his free'speech. (See Pl.’s Br. in Reply, at 2;3.ﬁ

The Court disagrees for Lwo reasons. First, the Court finds
that requiring Plaintiff’s infermation is not a per se harm
because, as discussed above, it is a content-neutral restriction
on the time, place or manner of speech. “The principle inquiry.:
in determining content‘ﬁeutrality, in. speech cases generally, and
in time, place and manﬁer cases in particular is whether the

government has adopted a regqulation of speech because of

11
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disagreement with the message it conveys.” Ward v. Rock Against
Recism, 491 U.S. 731, 781 (1989) (reésoning that restrictionsvv
that.regulate time, place or manner}of speech are content—neutial
restrictions). As a blanket reqﬁirement of all regist;ants §f

123

the “.us” domain name regardless of content, the contact
information requirement is valid if: (1) it is narrowly tailored
To serve (2) a significant governmental interest and (3) leaves
open ample alternatives for communication. Ward, 491 U.S. at
763. The contact information requirement easily satisfies thié?
test because:. (1) the contact informatioh requirement seeks the

minimum information necessary to directly and rapidly contact the

domain holder - it does not ask for residenitial information or

[dols

seek any information about the zuthors of the content of website;
(2) the government has significant interests in preventing fraud
and other on-line crime, protecting and policing cepyright and ':

trademark infringement, avoiding technical mishaps on the

Internet, and complying with treaties that require a database of
registrants of the “.us” domain; and (3) Plaintiff is free to
publish his website on other domains which aliow anohymity.' See
Def.’s Br., at 21. Therefore, the Court finds that requiring |
Plaintiff’s information is not a per se harm because i£ is a
content-neutral restriction on‘the timé, place or menner of
speech:

Second,Athe‘Court finds that Plaintiff would not suffer any
injury from NTIA’ s cohtact information reguirement because hé has
already made such informalkion readily available on his website;i

12 -
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Plaintifif explicitly posts his full name, city of residence,
membership in the Illinois Bar Association, filings in this
lawsuit, and other identifying information on his website. (Id.
at 12.) Because the information is alrzzdy on his website, Mr:
Petersen cannot show that by complying with the requirement he
would suffer an injury in fact.

Therefcre, the Court denies Plaintiff’s Motion for =a
Preliminary Injuncltion becauée.Mr. Robertson has not shown .a
potential injury in fact and therefore does not have standing to

bring a claim against NTIA.

@o17
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IV. ‘Conclusion
For the reasons, discussed 2bove, the Court DENIES Plaintiff

Robert Peterson’s Motion for.a Preliminary Irjunctien.

It is hereby -

ORDERED that Plaintiff’s Motion for a Preliminary Injunction
is DENIED.
The Clerk is directed to forward a copy of this Order to

couns=sl of record.

ENTERED thiS; _, z day of April,

2 /f/’%?”g\_//é—

Geralld Bruce Lee
Uniffed States District Judge

Alexandria, Virginia

04/[) 06
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