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Before the RECE'VED

FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554 NOV 2 2 2004
DOCKET FILE CORY, @R4aHMALatons Commission
Office of Secretary
)
In the Matter of )
)
NATIONAL CITY MORTGAGE CO. ) CG Docket No. 02-278
)
Petition for Expedited Declaratory Ruling with )
Respect to Certain Provisions of the Florida )
Statutes )

PETITION FOR EXPEDITED DECLARATORY RULING

National City Mortgage Co. (“NCMC?”), pursuant to section 554(¢) of the Administrative
Procedure Act, 5 U.S.C. § 554(¢), and section 1.2 of the Commission’s rules, 47 C.F.R. § 1.2,
respectfully requests the Commission to issue, on an expedited basis, a declaratory ruling that
section 301.039, Florida Statutes, is preempted as applied to interstate telephone calls made to
residential lines using a prerecorded voice, where the call is made to a person with whom the
caller has an established business relationship at the time the call is made. As explained further
herein, the subject section of the Florida statute is preempted by section 227 of the Telephone
Consumer Protection Act (“TCPA”) and the implementing regulations of this Commission.
The requested relief is necessary in order to terminate a controversy and remove uncertainty
concerning NCMC’s conflicting obligations under state and federal law, and should be granted
on an expedited basis in order prevent continued enforcement action against NCMC by the State

of Florida.
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DISCUSSION

On or about September 7, 2004, NCMC received the attached notice from Deborah M.
McFadden, Senior Consumer Complaint Analyst for the Florida Department of Agriculture and
Consumer Services (the “Dv:partmfcnt’’).I According to the notice, the Department had received a
complaint that NCMC had “played a pre-recarded sales message, without their express consent,
to telephone number 305-740-7515.” According to the notice, this call violated Florida’s
statutory prohibitions concerning prerecorded calls.” All sales calls made by NCMC into Florida
are interstate calls.

In its response to the Department’s notice, NCMC pointed out that the cited portion of the
Florida statute is in direct conflict with the Commission’s regulations implementing the TCPA.*
Specifically, section 501.059(7)(a) of the Florida statute states that “[n]o person shall make or
knowingly allow a telephonic sales call to be made if such call involves an automated system for
the selection or dialing of telephone numbers or the playing of a recorded message when a
connection is completed to a number called.”® The Florida statute makes no exception to this
requirement for calls that are placed to persons with whom the caller has an established business
relationship. By contrast, the Commission’s rules provide that a person or entity may initiate a

telephone call to a residential line “vsing an artificial or prerecorded voice to deliver a message

! See Attachment 1.
% Id., citing Fla. Stat. § 501.059.
3 1d.

1 See Attachment 2, letter from Jennifer Malkin, National City Corporation, to Debarah M.
McFadden, Flonda Department of Agriculture & Consumer Services (Nov. 5, 2004).

> Id. Relevant provisions of the Florida statutes are appended as Attachment 3.
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without the express prior consent of the catled party . . .” if the call is made “to any person with
whom the caller has an established business relationship at the time the call is made.”

In telephone conversations on or about November 16 and 17, 2004 between legal counsel
of NCMC and a representative of the Department, the Department representative expressed
disagreement with NCMC’s response, inckuding NCMC’s preemption claim, and declined to
terminate the Department’s inquiry into the consumer complaint. Accordingly, that complaint
still is pending and might become the basis for further enforcement proceedings agatnst NCMC.?

In its TCPA Order released July 3, 2003, the Commission invited “any party that believes
a state law is inconsistent with section 227 of our rules [to] seek a declaratory ruling.”® In that
same Order, the Commission described the principles that would guide its resolution of such
petitions:

Although section 227(e) gives states authority to impose more restrictive

intrastate regulations, we believe that it was the clear intent of Congress generally

to promote a uniform regulatory scheme under which telemarketers would not be

subject to multiple, conflicting regulations. We conclude that inconsistent

interstate rules frustrate the federal objective of creating uniform national rules, to

avoid burdensome compliance costs for telemarketers and potential consumer

confusion. The record in this proceeding supports the finding that application of

inconsistent rules for those that telemarket on a nationwide or multi-state basis
creates a substantial compliance burden for those entities.”

¢ 47 C.ER. § 64.1200(a)(2), (a)}2)(iv).

" Under Florida law, the Department may bring a complaint demanding injunctive relief, civil
penalties of up to $10,000 per violation, attorneys’ fees and costs. Fla. Stat. § 501.059(8)-(9).

® Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991, Report
and Order, 18 FCC Rcd 14014, 14064-65 § 84 (2003) (“T'CPA Order™).

® Id. at 14064 1 83 (emphasis added).
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